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Decisions of the Secretary of Agriculture 
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United States Department of Agriculture 
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In Force to Date as Contained in the Official 
United States Code, 1940 Edition and Supplement 
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INDEXES 
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STATUTES, ORDERS, ETC., CONSTRUED 


STATISTICAL AND OTHER TABLES 


CUMULATIVE POCKET SUPPLEMENTS 





PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regu- 
latory laws administered ip the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made only after notice and hearing or opportunity 
for hearing have been given. These decisions do not include rules 
and regulations of general applicability which are required to be pub- 
lished in the Federal Register or (for reasons of policy) decisions 
issued under one statute which expressly authorizes, but does not 
require the publication of the facts and circumstances of a violation, 
unless the Secretary in his decision has specifically ordered or directed 
such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. 8. C. 1940 ed. 601 et seq.), the Packers 
and Stockyards Act, 1921 (7 U. S. C. 1940 ed. 181 et seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U.S. C. 1940 ed. 499a 
et seq.). These statutes are now administered by the War Food Admin- 
istration created by Executive Order No. 9334, April 19, 1943 (8 F. R. 
5423). 

The decisions published are numbered serially, in the order in which 
they appear herein, as “Agriculture Decisions.” They may be cited by 
giving the volume and page, for illustration, thus: 1 AD 472. It is 
unnecessary to cite the docket or decision number. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of both the Agriculture Decisions and court decisions 
will be found at end of each issue. 

Copies of monthly issues beginning with January of 1942 and annual 
bound volumes of the decisions will be available through the Superin- 
tendent of Documents, U. 8. Government Printing Office, Washing- 


ton, D. C. 
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In re C. J. WietaAnp & Son Dairy Propucts Co., Inc. AMA Doc. No. 41-43. De- 
cided February 1, 1944. 






Supplemental Order—Correction of Error 






The word “unstirred” as appears from Findings of Fact 9, of order dated De- 
cember 14, 1943, dismissing the petition, being incorrect, accordingly, it should 
be deleted and replaced by the word “stirred.” 





Mr. Arthur R. Seelig of Chicago, Illinois, for petitioner. Mr. G. Osmond Hyde 
for Office of Distribution. Mr. Glen J. Gifford, Presiding Officer. 







Decision by Thomas J. Flavin, Assistant to the War Food Administrator 





SUPPLEMENTAL ORDER—CORRECTING ERROR 

On December 14, 1948, a final order was entered in this proceeding 
dismissing the petition. 

In the second line on Page 14 of the order, the word “unstirred,” 
us appears from Finding of Fact 9, is incorrect. Accordingly, the word 
“unstirred” is deleted and replaced by the word “stirred.” 

Copies of this order shall be served upon the parties by registered 
mail or in person. 












596) 






(A. D. 


In re Datry Spectarties, Inc., et al. AMA Doc. No. 41-16. Decided February 


16, 1944. 
















Supplemental Order—-Stay of Order 





Pursuant to request of the Dairy and Poultry Branch, the order of January 7, 
1944, granting relief requested by petitioners is stayed pending decision on 
petition for reconsideration. 






The Wallrich Law Office, of Shawano, Wisconsin, for petitioners. Messrs. G. 
Osmond Hyde, Jesse L. Cook, and A. T. Radigan for Office of Distribution. 
Mr. Glen J. Gifford, Presiding Officer. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 






SUPPLEMENTAL ORDER 

On February 7, 1944, the Dairy and Poultry Branch, Office of Dis- 
tribution, filed a petition for reconsideration of the ‘final order entered 
in this proceeding on January 7, 1944, granting the relief requested 







by petitioners. 
Pursuant to the request of the Dairy and Poultry Branch, the order 
of January 7 is stayed pending a decision on the petition for recon- 







sideration. 
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(A. D. 557) 


In re MippterowN Mivk & Cream Co., Inc. AMA Doc. No. 27-42. Decided 
February 22, 1944. 
Classification of Milk—Limitation of Discretion Exercised by Market Adminis- 
trator in Administering Secretary’s Order—‘Fair Preponderance of Evidence” 
Test—Consideration of Matter De Novo 


Where petitioner reported the milk shipped from its plant in State Hill, New 

York, to Hershey Creamery Company, Harrisburg, Pennsylvania, as Class III- 
C, and the market administrator prorated the Golden Guernsey milk received 
by petitioner and not sold under the label “Golden Guernsey” among the 
uses of milk at the petitioner’s plant, as a result of which he reclassified into 
Class I a portion of the milk shipped to Hershey Creamery Company, and 
made an assessment against the petitioner for $4,526.63 which sum it paid 
under protest, it is held that petitioner is entitled to a refund or credit of 
this amount on the ground that the evidence in this proceeding shows pe- 
titioner met the requirements of the order by a preponderence of the evi- 
dence whether the words “ ... the burden rests upon the handler . . . to 
show that (milk) . should not be classified as Class I milk . . .” mean 
“preponderance of the evidence” or simply the duty of bringing forward 
evidence; and it is further held: 
(1) The order as written does not permit the administrator to refuse ac- 
ceptance of petitioner’s report merely because from the nature of the trans- 
action there was no supporting evidence external to petitioner or because 
the market administrator was unable to attain a metaphysical certitude of 
the correctness of the report as to Class III-C milk; (2) the market ad- 
ministrator—an officer operating on a sub-administrative level—is not in- 
vested with the same discretion accorded in judicial proceedings; (3) since 
the record clearly shows that the market administrator was convinced that 
no proof that petitioner could offer would satisfy him, the controversy in 
issue is considered de novo; and (4) the question as to whether regardless 
of proof the petitioner was entitled to selective classification is not essential 
for this decision as it is decided that the petitioner met the requirements 
of the order for establishing in Class III-C milk shipped to Hershey Cream- 
ery Company. 


Hays, Wolf, Schwabacher, Sklar, & Epstein, of New York, New York, for peti- 
tioners. Messrs. E. O. Mather and A. T. Radigan for Office of Distribution. 
Mr. Glen J. Gifford, Presiding Officer. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 

On February 16, 1942, Middletown Milk & Cream Co., Inc., filed 
a petition under section 8c(15)(A) of the Agricultural Adjustment 
Act (1933), as amended and so reenacted and amended by the Agri- 
cultural Marketing Agreement Act of 1937 (7 U.S.C. 1940 ed. 601 
et seq.), complaining of certain actions of the market administrator 
for Order No. 27, regulating the handling of milk in the Metropolitan 
New York Area.’ 

The controversy concerns the proper classification under the order 
of milk shipped by petitioner in May and June 1941, from its plant 
in Slate Hill, New York, to Hershey Creamery Company, Harrisburg, 
Pennsylvania, where the milk was used in the manufacture of ice 
cream. The dispute is not as to the utilization of the milk shipped. but 
revolves around its identity. Milk from two sources was handled at 


1 For the order as it existed in the times pertinent here, see 7 CFR, 1940 Supp. 927.0 et seq. 
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petitioner’s plant—milk received direct from local producers, and 
Golden Guernsey milk received in tank trucks from the plant of the 
New York State Guernsey Breeders Cooperative Association, Inc., at 
West Coxsackie, New York. Petitioner reported the milk shipped to 
Hershey as Class III-C. The market administrator did not agree with 
petitioner and prorated the Golden Guernsey milk received by peti- 
tioner and not sold under the label “Golden Guernsey” among the 
uses of milk at petitioner’s plant.2 The result was a reclassification 
into Class 1* of a portion of the milk shipped to Hershey, and an 
assessment against petitioner for $4,526.03 which it paid under protest. 
Petitioner seeks a refund or credit of this amount. 

A hearing upon the petition was held. Both petitioner and the Dairy 
and Poultry Branch, Food Distribution Administration, were repre- 
sented by counsel. At the hearing, some of the facts were stipulated. 
In addition, Kenneth Fowler, Isidore Epstein and Louis H. Sherman 
appeared as witnesses for petitioner, and Alfred Sperber testified as a 
witness for the Dairy and Poultry Branch, Food Distribution Ad- 
ministration. 

According to petitioner’s evidence, the milk shipped to Hershey was 
entirely milk received from its producers. The Dairy and Poultry 
Branch, Food Distribution Administration (now Office of Distribution), 
presented in evidence two letters to handlers from the market admin- 
istrator dated February 28, 1941, and April 26; 1941, stating that “se- 
lective classification” of milk was not permitted under the order. Mr. 
Sperber explained selective classification as the practice of handlers 
being allowed to select as the classification for milk shipped to a mul- 
tiple operation plant any of the classifications in which milk was 
utilized at that plant. He said that handlers were allowed to do this 
shortly after the order became effective in September 1938 because they 
claimed that otherwise they would be unable to get in their reports 
as to disposition of milk by the 10th of the succeeding month as re- 
quired by order. He went on to explain that after N. J. Cladakis be- 
came market administrator (appointed on May 28, 1940), it was as- 
certained that selective classification permitted handlers to select the 
lowest-priced classification at the multiple-operation plant and op- 
erated as a drain upon the producer-settlement fund. Hence the is- 
suance of the market administrator’s letters. Sperber testified further 
that the reclassification protested here was based upon these letters 
and audit papers from which it was determined that no satisfactory 
proof could be offered in support of petitioner’s claims that the milk 
shipped to Hershey should be classified in Class IIT-C. 

21 any of the Guernsey milk did move to Hershey, it would have to be classified as Clos: I, 


under section 927.3 of the order since utilization prior to Hershey would govern. ; 
3 The classification was Class I outside, that is, outside the marketing area, but the difference be- 


tween Class I and Class I outside is of no significance here. 
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After the hearing, both parties submitted briefs to the presiding 
officer. The presiding officer issued a report recommending that the 
relief requested be granted. In general, he agreed with petitioner’s 
contentions and based his report upon two grounds, (1) that petitioner 
had proven the use of the milk in question by “fair preponderance of 
the evidence,” which should be the applicable criterion and (2) that 
petitioner cannot be deprived of the right of selective classification be- 
cause this administrative interpretation of the order had been ratified 
by the action of the Secretary is amending the order several times 
during the period in which this administrative interpretation was fol- 
lowed. The Dairy and Poultry Branch, Food Distribution Admin- 
istration, filed exceptions to the report and oral argument was held 
before Thomas J. Flavin, Assistant to the War Food Administrator. 

It is not easy to follow the arguments made to justify the market 
administrator’s actions. The arguments appear in the brief filed, in 
the exceptions to the presiding officer’s report and in oral argument. 
In the brief it is contended (1) that we should not substitute our 
opinion as to proof of utilization for that of the trained and experi- 
enced members of the market administrator’s staff since milk account- 
ing is a complex field and (2) even if we are satisfied that no Golden 
Guernsey milk moved to Hershey, we should deny relief to petitioner 
because to grant relief “. . . will be saying that, where handlers can 
prove the specific use of a particular lot of milk in a particular manner 
or form, the handler receiving milk from prooducers may select the 
classification of such milk in accordance with the product into which 
it is claimed that it is actually manufactured, with no proof that such 
is the case.....” (Italies supplied.) 

In the exceptions filed, it is. conceded that the test as to whether 
petitioner is entitled to the classification claimed is a “fair preponder- 
ance of the evidence” but it is argued that this test is to be applied 
by the market administrator, that the market administrator has dis- 
cretion in applying the test, and that his application of the test to 
petitioner is within allowable discretion. To bolster this line of argu- 
ment, we are asked to take official notice of the fact that the market 
administrator’s records shows the monthly average butterfat tests of 
the milk shipped to Hershey to be higher for each of the two months 
than the respective average tests for local producers’ milk (Hershey 
milk 3.821 for May, 3.984 for June; local producers’ milk 3.774 for 
May; 3.854 for June). 

In oral argument emphasis was strongly laid upon the failure of 
petitioner to mention in this proceeding a detail of plant equipment 
which obviously exists in actuality. It is argued from this omission 
that petitioner has failed to sustain the burden of proof in this pro- 


ceeding. 
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FINDINGS OF FACT 

1. Middletown Milk & Cream Co., Inc., petitioner, is a handler 
subject to Order No. 27, regulating the handling of milk in the New 
York Metropolitan Marketing Area. 

2. In May and June 1941, petitioner received milk at its plant in 
Slate Hill, New York, direct from local producers and also by tank 
truck from the plant of the New York State Guernsey Breeders Co- 
operative Association, Inc., at West Coxsackie, New York, which had 
received the milk from producers. The latter milk was of the kind 
and quality known as Golden Guernsey milk and was of a higher 


butterfat content than the local producers’ milk. Some of the Golden 


Guernsey milk was bottled and sold by petitioner under the label 
“Golden Guernsey,” and some of it was blended with local producers’ 
milk, the blend being sold as Class I milk. Petitioner paid the Guern- 
sey Cooperative for the milk on the basis of its Class I utilization. 
Petitioner excluded this milk from its net pooled milk since it was milk 
received from another handler and the Guernsey Cooperative reported 
this milk to market administrator as Class I milk. 

3. During May and June 1941, petitioner shipped milk by tank truck 
to Hershey Creamery Companay, Harrisburg, Pennsylvania, where the 
milk was used in the manufacture of ice cream. This milk was reported 
to the market administrator by petitioner and accounted for as Class 
III-C. ‘ 

4. The market administrator reclassified as Class I a portion of the 
milk shipped to Hershey by prorating the milk received by petitioner 
from the Guernsey Cooperative and not sold under the label “Golden 
Guernsey” among the uses of milk at petitioner’s plant, increasing 
petitioner’s obligations under the order by $4,526.03 which petitioner 
paid under protest. 

5. There are two storage tanks at petitioner’s plant. Milk from local 
producers was put in Tank 1 and the milk received from the Guern- 
sey Cooperative in Tank 2. Local producers’ milk was bottled first 
in homogenized form, some of the Guernsey milk was then bottled for 
sale under the label “Golden Guernsey,” then milk from Tank 1 was 
pumped into Tank 2 and the resulting blend of local producers’ milk 
and Guernsey milk was bottled for sale as fluid milk. The balance 
of the milk in Tank 1, that is, local producers’ milk, was shipped to 
Hershey and if the amount was insufficient to fill the truck, local pro- 
ducers’ milk was added as it was received, after first being cooled. 
Each tank truck of milk was tested for butterfat content and it was 
usual to have variations in the butterfat tests. 

6. The milk shipped to Hershey by petitioner was entirely milk re- 
ceived from its local producers. 

7. The market administrator issued to handlers a letter dated Febru- 
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ary 28, 1941, and a letter dated April 26, 1941. The first of these letters 
notified handlers that selective classification of milk and cream moved 
from plants approved for the sale of milk in the New York Metro- 
politan Milk Marketing Area to plants not so approved was not per- 
mitted under the order. The letter states that all such milk or cream 
would be classified as Class I and Class II-A respectively, or would 
be prorated on the basis of the second plant’s use of all milk or cream 
of comparable quality. The letter dated April 26, 1941, states that it 
is a supplement to the letter of February 28, 1941, and that effective 
May 1, 1941, selective classification “will not be permitted on any 
movement of milk and cream between any plants approved or unap- 
proved where the effect would be to reduce the net return to the Pro- 
ducers Settlement Fund either through Market Service Claims or Net 
Pool Obligation.” 

8. Prior to the effective dates of the letters mentioned in Finding 7, 
handlers had been allowed, where milk had been moved to a multiple 
operation plant, to select for the milk any of the classifications in 
which milk had been utilized at the multiple operation plant. 


CONCLUSIONS 

In seeking a solution for the problem presented, it is inescapable 
that the market administrator’s actions, if they are to be sustained, 
must derive from some authority. The market administrator has no 
“inherent powers” and neither the market administrator nor the Dairy 
and Poultry Branch has been given power to issue what the text 
writers call “legislative” regulations.* The only authority we know of is 
that granted in section 927.2(c) to administer “the terms and provi- 
sions” of the order. This is conceded, apparently, in the brief filed by 
the Dairy and Poultry Branch. Obiously then, we must look to the 
order to ascertain whether the reclassification protested is authorized. 

Examining the order as a whole, we find it a rather exact document. 
In general, the provisions are precise and detailed. For whatever the 
reasons, legal or policy or both, there are few areas of regulation left 
to the discretion of the market administrator. 

With respect to the particular problem presented, some slight diffi- 
culty is experienced in discovering pertinent provisions in the order. 
However, in May and June 1941, the months involved here, section 
927.3(a) (iv) of the order provided in part as follows: 

“In establishing the classification of any milk received at a plant from 


producers the burden rests upon the handler who receives the milk from 
producers to show that it should not be classified as Class I milk; .. . 


Section 927.5(b) required the market administrator to verify handlers’ 


reports as follows: 


4 See Frederic P. Lee, Legislutive and Interpretative Regulations, 29 Geo. L. J. 1 (1940). 
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“The market administrator shall promptly verify all reports and payments 
of each handler by audit of such handler’s records, and of the records of 
any other handler or person upon whose disposition of milk such handler 
claims classification. sg 

Section 927.3(a) (iv) is not an exact fit because there is a disagree- 
ment as to whether the milk reclassified was milk received by peti- 
tioner from producers. But since petitioner insists that it was, since 
both parties seemed to assume that these provisions govern, and since 
we find no other pertinent prescription as to proof in the order, we 
consider these provisions as applicable. 

In commencing the discussion of these provisions, we think it clear 
that petitioner is correct in maintainng that selectve classification is a 
subsidiary issue. The primary issue is whether petitioner met whatever 
requirements the order sets up, either specifically or by “interpreta- 
tion” or “administration,” for establishing classification. If it has, then 
selective classification is not in issue because the terms “selective 
classification” and ‘“‘burden of showing classification” or “proof of use” 
are mutually exclusive. Selective classification means picking or se- 
lecting a classification without the necessity of proof that the milk was 
used in that classification. 

Going back to the provisions quoted, we find no direct and specific 
lanaguage which would support the reclassification. The problem, ac- 
cordingly, becomes reduced to the question as to whether the reclassi- 
fication is valid by interpretation of these provisions as applied to the 
facts disclosed by this proceeding. In working out an answer to this 
question, it is unnecessary to attempt to discuss separately (1) the 
developments between petitioner and the market administrator leading 
up to the reclassification and (2) the evidence in this proceeding. The 
record clearly shows that the market administrator was convinced 
that nothing petitioner could offer in the way of proof would satisfy 


him. Consequently, we think that we should consider the matter 


de novo. 
A mere glance at the evidence in this proceeding is enough to reach 


the conclusion that, if the words used in the above-quoted provisions 
of the order are to be taken in their ordinary meaning, petitioner has 
met the requirements laid down. This is true whether the words 
“the burden rests upon the handler . . . to show that (milk) 

. should not be classified as Class I milk . . .” mean “preponder- 
ance of the evidence” or simply the duty of bringing forward evidence. 
Petitioner’s witnesses testified clearly and convincingly, their credi- 
bility and petitioner’s reputation for integrity are not impugned but 
apparently conceded, petitioner’s records are presumably not incon- 
sistent with its claim, and the report of the Guernsey milk as Class I 
by the Guernsey Cooperative was based, very likely, on the claimed 
actual utilization by petitioner rather than partly on a plant-movement 
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basis. In addition, there seems no good reason for petitioner to send 
Guernsey milk to Hershey rather than its local producers’ milk. 

Our attention is called by the Dairy and Poultry Branch to two 
matters which are urged as fatal to petitioner’s case. We are asked 
to take official notice of the fact that the average monthly tests for 
the milk shipped to Hershey were higher than the tests for the re- 
ceipts from local producers. We cannot attribute to this cireumstance 
the importance attached to it by the Branch. In the first place, peti- 
tioner’s witnesses testified that variations in butterfat are usual. Again, 
the figures referred to are monthly averages of a number of tests. In 
_a recent proceeding (In re C. J. Wieland & Son Dairy Products Co., 
Inc., 2 A.D. 647), we adverted to “expertise”—that specialized know]l- 
edge which administrative agencies and officers are said to possess—in 
observing at some length to the detriment of petitioner’s claim there 
that slight variations in butterfat tests prove very little except that 
butterfat testing is not a uniformly precise science. We see no reason 
why “expertise” should operate only in favor of an administrative 
officer or agency and so we make the same observations here. 

The second matter was strongly stressed in oral argument. The 
argument runs thusly: petitioner did not show in the evidence intro- 
duced in this proceeding any outlet from Tank 2, therefore the Guern- 
sey milk bottled under the label “Golden Guernsey” must have been 
pumped through Tank 1 to be pasteurized and bottled, and therefore 
some Guernsey milk was mixed with the local producers’ milk remain- 
ing in Tank 1 which was some of the milk claimed to have been shipped 
to Hershey. This argument strikes us as of no value. It is incon- 
sistent with the stipulation of facts in which the Branch, through coun- 
sel, agreed that a portion of the Guernsey milk was bottled under the 
label “Golden Guernsey.” The obvious meaning of this is that a por- 
tion of the Guernsey milk was bottled without blending or mixing 
with local producers’ milk. It would be impossible for this to happen 
under the argument advanced. Furthermore, the mere failure to 
mention all details of the plant equipment cannot be seized upon to 
destroy the value of all the direct evidence as to the plant operations. 

Hence, as far as this proceeding is concerned, petitioner has met 
the test of showing a “fair preponderance of the evidence” which is 
conceded to be the standard of proof in the exceptions filed to the 
presiding officer’s report. In the exceptions, however, it is urged that 
the market administrator is the one to decide what the fair preponder- 
ance of the evidence is and that his decision in this matter is within 
allowable discretion. If that is so, then the argument made from the 
failure of petitioner’s witnesses to mention an outlet pipe on Tank 2 
is worthless because it is based not upon the actual facts but on an 
omission in this proceeding. So we are left with all the available evi- 
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dence in favor of petitioner except for the slight differences in butter- 
fat tests which have been pointed out above as of very little probative 
value. Under the circumstances, how can the market administrator's 
reclassification be defended as an exercise of discretion in applying 
the “fair preponderance of evidence” test? 

There is little doubt that the reclassification was based upon a lack 
of the kind of evidence that the market administrator deemed neces- 
sary to satisfy him. The only available evidence was what the plant 
records contained plus the testimony of petitioner’s officers and em- 
ployees. The market administrator believed that evidence external 
to petitioner, or some “voucher” support for the records and testimony, 
was requisite. This administrative attitude is a more or less general 
one and is embodied in the market administrator’s letters purporting 
to abolish selective classification. It is based on the experience of the 
market administrator’s staff to the effect that it is administratively 
difficult or impossible to trace a particular lot of milk through a plant 
from which milk of more than one classification emerges. This is said 
to be so because of the intermingling of milk, the temptation to turn 
a valve, ete. Therefore, the facts in an individual instance do not 
justify a departure from the general rule because under the evidence 
available the market administrator can never be “certain” and there 
is always the “possibility” that the milk was not handled as claimed. 

From the strictly administrative standpoint, it may very well be 
that, as a general rule, it is difficult or impossible to be satisfied that 
milk or cream shipped to a plant was used in one of several classifi- 
cations in which milk coming into the plant was utilized. But is it 
“in accordance with law” to establish a conclusive presumption, as is 
the case here, against petitioner being able to prove a Class III classi- 
fication for the milk shipped to Hershey? Can such a conclusive pre- 
sumption be squeezed out of the words “burden to show” or the 
requirement that the market administrator verify reports “by audit 
of the handler’s records”? 

Our attention has not been called to any item in the history of the 
promulgation of these provisions of the order or any other extrinsic aid 
which would warrant this construction of the order.’ The most that has 
been offered is the administrative discovery that selective classification 
was operating detrimentally to the purposes of the order and the act, 





































to show’’ was adopted for inclusion in the order 





5 On the contrary, the language ‘burden .. . 
following oral argument on proposed amendments which would place in Class I all milk~the clas- 
sification of which in some other class was not established ‘“‘to the satisfaction of the market 
administrator.” At the oral argument (January 10, 1940), objections were made to the effect that 
the language proposed might have more than one meaning, and that if it simply meant that the 
handler should have the burden of establishing classification, the amendment should be so worded. 
The amendment was subsequently so worded. 

For the historical reason for requiring audit of handlers’ records, that is to remedy a shortcoming 
of the classified price plan as followed by cooperatives and handlers, see p. 166, Gaumnitz and 
Reed, Some Problems Involved In Establishing Milk Prices, and also Harris and Reed, The Audit 
of Handlers’ Records In Connection With Federal Regulation of Milk Marketing, (both issued in 
1987 by U. S. Department of Agriculture, Agricultural Adjustment Administration, Division of 


Marketing and Marketing Agreements, Dairy Section). 
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and that administrative necessity thereupon dictated a swing of inter- 
pretation from no proof of specific utilization necessary to no proof 
acceptable. We are pressed with the argument that any interpretation 
which fairly applies to all handlers and which will effectuate the de- 
clared policy of the act and the order should not be declared invalid 
unless it is obviously unjust and inequitable. Another form in which 
the same argument is made is as follows: ¢ 


“Any decision by the market administrator which is based on a fair con- 
sideration of the facts before him, is fairly related to the objectives of the 
order, is conducive to orderly marketing conditions, is reasonably designed 
to afford a sufficient and stable return to producers commensurate with the 
disposition made of their products, and which aptly reflects the necessities 
indicated by the facts, must be held to be within the area of power granted 
to the market administrator by the Secretary.” 


This is an appropriate argument to justify the choice made by an 
administrative officer when he has been given a broad charter, the 
details of which he is to fill in, or when he is given the choice of means 
to fulfill a statutory objective. But a limiting factor is always the 
scope of power granted. We have seen that the only power the market 
administrator has is to administer the terms and provisions of the 
order. True, he must apply the order to the facts and, depending upon 
the looseness or tightness of the language used, there is some room for 
discretion.’ But no matter how reasonably related to the objectives of 
the order and the act, no matter how fair to handlers generally, an 
interpretation or decision must still be authorized by the order. Cer- 
tainly a conclusive presumption is something more than and different 
from “the burden ... to show.” Considering this language together 
with the language on verification of reports, we are not persuaded that 
the order as written permits the market administrator to refuse accep- 
tance of petitioner’s report as to the Class III-C milk simply because, 
from the nature of the transactions, there was no supporting evidence 
external to petitioner or because the market administrator was unable 
to attain a kind of metaphysical certitude that the report was correct.* 

Administrative necessity has been potent in influencing the courts 
not to invade the province of the administrative or executive branch of 
government.’ It has also resulted in broader grants of power by the 


6 This is a paraphrase of the language used by the Assistant to the Secretary in upholding 
plant movement as a basis for classification under the Act. In re M. H. Renken Dairy Company, 
1 A.D. 6, 16. The paraphrased language, however, omits reference to a preceding sentence of the 
same paragraph in which the Assistant to the Secretary said, ‘‘Thus, as the legislature, within the 
limits of its power, may treat differently of persons in different classes, so the Secretary, within the 
outlines of the power cpnferred on him, may, in appropriate circumstances, issue orders with dif- 
ferent provisions.”’ (Italics supplied.) Reais ; 

=e . judicial control of administrative action varies inversely with the scope of administra- 
tive discretion.”’ Stason, Cases and Other Materials on Administrative Tribunals (1937) (p. 184). 

8Implied in the testimony of Mr. Sperber and lurking in the brief, exceptions and argument 
on behalf of the market administrator is the suggestion that the market administrator can refuse 
to accept a reported classification if it is ‘possible’ that the milk may not have been utilized as 
reported. In other words, it is intimated: that the transaction reported must be of such a nature 
that it could not possibly be of any other nature. y ; ee 

® Illustrative is Gray v. Powell, 314 U. S. 402 (1942), in which a majority of the Supreme Court 
refused to interfere with the administrative determination of ‘‘producer’’ under the Bituminous 
Coal Act of 7937. ‘‘Where, as here, a determination has been left to an administrative body, this 
delegation will be respected and the administrative conclusion left untouched.” (p. 412). 
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legislative branch to the executive. But heterodox as it may seem to the 
more ardent champions of administrative supremacy, we are not enthu- 
siastic about invoking it on behalf of the market administrator—an 
officer operating on a sub-administrative level—at least with the same 
weight accorded in judicial proceedings. While the issuance of an 
order under the act is a quasi-legislative, or rule-making act, it is not 
entirely the same as the enactment of a statute. The administration of 
a statute becomes the job of the administrative officer or agency and 
administrative difficulties that can be met only by amendments to the 
statute must be taken back to a legislature which is not always in 
session. There the proposed amendments must run the gauntlet. of 
opposing interests. When an order under the act is issued, the admin- 
istration of the order and the act does not become the sole concern of 
the market administrator. In fact, there is an agency of the Depart- 
ment of Agriculture to give continuing supervision to the administra- 
tion of the orders issued. Moreover, as compared with the amending 
of a statute, the process of amending an order, especially to benefit 
producers, is not particularly burdensome. 

The regulation of milk marketing is beset with many and difficult 
problems. But improvements and refinements in regulation that have 
substantive results on those regulated cannot come by interpretations 
of the order that are beyond intra vires limits. The administrative 
flexibility necessary may be realized through the administrative process 
of amending the order to meet changing conditions.’° We find ourselves 
in accord with the views of the majority of the Securities and Exchange 
Commission when the Commission refrained from taking an individual 
case out from under a general rule even though such action would 
better achieve the statutory objectives and the Commission could 
proceed either by general rules or by orders in individual instances. 
(In the matter of Consumers Power Co., 6 S.E.C. 444, Pike and 
Fischer, Decisions, 33f.11-1). Speaking through Chairman Frank, the 
Commission said: “. . . The existence of a power to amend old rules 
and make new ones permits an administrative body to achieve flexi- 
bility without disregarding the provisions of a rule which it has adopted 
and which stands unchanged. In view of this power, an existing but 
inadequate rule may be remedied, without ignoring its clear language 
and without, as a result, bringing the administrative process into dis- 
repute... .” (Italics supplied.) . 

Flexibility may be also sought by drafting the order in such a way 
as to provide it.1! If it is believed that the granting of broader dis- 


10 Effective July 1, 1941, specific amendments on the subject in controversy were made to the 
order. . = 2 

11 For criticism and recommendations on the drafting of statutes, see Studies on Administrative 
Management in the Government of the United States, Number V, President’s Committee on Ad- 


ministrative Management. 
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cretion to the market administrator may be subject to attack as an 
invalid sub-delegation of power, we do not see how such attack can 
be avoided by writing detailed orders and then making the kind of 
interpretation protested here. 

Since we have decided the primary issue in favor of petitioner, 
namely that it met the requirements of the order for establishing in 
Class III-C the milk shipped to Hershey, there is no need to discuss 
the question as to whether, regardless of proof, it was entitled to se- 
lective classification. Suffice it to point out that, as the order is written, 
it seems to say the classification of particular milk depends upon 
* utilization of that milk and not some other milk. 


ORDER 
In view of the foregoing, the relief requested is granted. 
Copies of this document shall be served upon the parties by regis- 
tered mail or in person. 


(A. D. 558) 
In re Datry Spectarties, Inc., et al. AMA Doc. No. 41-16. Decided February 


Supplemental Order—Reargument 


Upon consideration of the petition filed by the Food Distribution Administration 
(now the Office of Distribution) for reconsideration of order of January 7, 
1944, and the answer thereto, request for reargument which shall contain an- 
swers to certain questions and shall follow specific instructions granted. 


The Wallrich Law Office, of Shawano, Wisconsin, for petitioner. Messrs. G. 
Osmond Hyde, Jesse L. Cook, and A. T. Radigan for Office of Distribution. 
Mr. Glen J. Gifford, Presiding Officers. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


SUPPLEMENTAL ORDER ALLOWING REARGUMENT 

On January 7, 1944, an order (3 A.D.) was entered in this pro- 
ceeding granting the relief requested by petitioners.' On February 7, 
1944, following the granting of an extension of time, the Food Dis- 
tribution Administration (now the Office of Distribution), filed a 
petition for reconsideration of the order of January 7. An answer to 
the petition was filed by the original petitioners on February 21, 1944. 

The petition for reconsideration contends first that section 941.6 of 
Order No. 41 “in no way applies to or regulates handlers who are also 
producers,” that it is merely a method of computing the value of 
pooled milk for handlers, and that if the provisions involved had been 
placed in section 941.7 of the order instead of 941.6 they would not 
have been questioned. The petition also claims that the provisions 


1Th oceeding is under Section 8c(15)(A) of the Agricultural Adjustment Act (1933), as 
omnaek ane as reenacted and amended by the Agricultural Marketing Agreement Act of 1937 (7 


U.S.C, 1940 ed. 601 et seg.). 
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involved cannot be declared invalid because of the decision of the 
United States Circuit Court of Appeals for the Seventh Circuit in United 
States v. Wrightwood Dairy Co., 127 F.(2d) 907. The petition further 
contends that we should not hold a provision of an order invalid unless 
and until a court so holds and requests the opportunity for argument 
either orally or by brief. 

Upon consideration of the petition and the answer thereto, we be- 
lieve that the request for reargument should be granted. 

The argument shall be made by a brief filed within twenty days. 
The brief shall cover the following: 

1. Did adequate notice and opportunity for a hearing exist with 
respect to the promulgation of the provisions of section 941.6 (a) (3)? 
Is there evidence in the record adduced at the public hearing that 
support section 941.6(a)(3) and where does this evidence appear in 
the record? 

2. If it is contended that notice, opportunity for hearing and evi- 
dence in the record are not requisite, the brief shall recite authorities 
and argument for such contention. 

3. Since provisions similar to those of section 941.6(a)(3) are con- 
tained in some milk orders issued under the act but not in others, what 
are the legal considerations, if any, in the way of notice, opportunity for 
hearing and evidence that determine whether such provisions may be 
validly included in an order? F 

4. Argument in support of the claim that section 941.6(a) (3) “in 
no way applies to or regulates handlers who are also producers,” and 
argument and authorities as to why, even if true, this should neces- 
sitate any change in order of January 7. 

5. Argument as to why the decision in Jn re Kraft Cheese Company 
of Wisconsin (1 A.D. 216) should not govern here. 

6. Argument and .authorities in support of the claim that we are 
precluded, as a matter of law, from holding section 941.6(a)(3) in- 
applicable to petitioners because of the decision of the United States 
Circuit Court of Appeals for the Seventh Circuit in United States v. 
Wrightwood Dairy Co., supra. 

A copy of the brief shall be served upon petitioners’ counsel by 
registered mail and he shall be allowed twenty days after receipt of the 
brief in which to file a reply brief. 


CONSENT DISMISSAL 


A.D. 559. In re Dairymen’s League Cooperative Association, Inc. AMA Doc. 
No. 27-38. Decided February 9, 1944. Mr. Seward A. Miller, of New York, 
New York, and Mr. Frederic P. Lee of Washington, D. C., for petitioner. 
Decision by Thomas J. Flavin, Assistant to the War Food Administrator. 
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(A. D. 560) 


BerKSHIRE BrorHers v. GORMAN AND NoNHEIM Livestock CoMMISSION COMPANY. 
P&S Doc. No. 1448. Decided February 8, 1944. 


Dismissal—Request of Parties—Incomplete Data in Record 


Complaint for reparation against respondent dismissed, without decision on merits, 
on the basis of the request of the parties that they may arbitrate their dispute, 
and on the ground that it appears doubtful that a satisfactory decision cannot 
be made on the data in record. 


Mr. Homer J. Berkshire, of Albuquerque, New Mexico, pro se. Mr. Edward Flam, 
of Los Angeles, California, for respondent. Mr. R. L. Dillman, Mr. Joseph H. 
White, and Mr. Charles F. Neylan, Examiners. 


- Decision by Thomas J. Flavin; Assistant to the War Food Administrator 


ORDER OF DISMISSAL 

About December 1, 1941, complainant, Berkshire Brothers, a part- 
nership of Estancia, New Mexico, filed a complaint for reparation, 
under the Packers and Stockyards Act, 1921 (7 U.S.C. 181 et seq.), 
against the respondent, Gorman and Nonheim Livestock Commission 
Company, of Los Angeles, California. Complainant sought to recover 
$1,701.06, the amount of a draft given complainant by Sam Rabin 
for cattle he had purchased and shipped to respondent. 

To avoid the expense of an oral hearing, the parties agreed to the 
suggestion of the examiner that they use the shortened procedure pro- 
vided by the rules of practice (9 CFR, 1941 Supp., Part 202), Both 
parties filed statements, and the examiner suggested that they submit 
more definite information, including the deposition of Rabin. Through 
apparent misunderstandings on the part of the complainant, three 
different attempts to take such a deposition failed, the last one being 
on October 28, 1943. After this, respondent moved for dismissal be- 
cause of complainant’s lack of any attempt to comply with the pro- 
cedure. On December 31, 1943, the examiner denied complainant’s 
request to submit additional data. 

On January 12, 1944, while the examiner was preparing his report, 
he received a telegram from the Los Angeles Live Stock Exchange 
to the effect that the parties desired to arbitrate their dispute if no de- 
cision had been rendered and if the matter would be dismissed. He 
replied that no decision had been made, and that, if dismissal was 
desired, the parties should request it. They did so by a joint letter 
received on January 19, 1944. 

- About January 29, 1944, the examiner submitted his report to this 
office. The request for dismissal had not been considered in the report, 
but was certified to us for decision, as is authorized by section 202.46 
of the rules of practice. 

In view of the request of the parties, and since it appears doubtful 
that a satisfactory decision could be rendered on the data contained 
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in the record, the complaint is dismissed, effective ten days after this 
date. This is, of course, not a decision on the merits. 


(A. D. 561) 


In re Marker AGeNcigs aT THE Union Srock Yarns, Denver, Cotorapo (formerly 
styled as American Commission Company et al.). P&S Docket No. 435. Decided 


February 14, 1944. 


Consent Order—Commission Rates 


Pursuant to request of the respondents, the order of February 13, 1943, temporarily 
suspending the provisions of orders heretofore entered in this docket prescrib- 
ing maximum rates to be assessed by petitioners for buying and selling live- 
stock on commission is extended to and including June 30, 1944, with the 
exception that quarterly reports are modified in certain respects, and it appears 
unnecessary, in this order to rule upon respondents’ request to eliminate certain 
rates provided in their Tariff No. 9, as the terms of the consent order do not 
require the assessment of such charges. 


Mr. Lynn S. Kemper, of Denver, Colorado, for respondents. Mr. J. O. Parker 
for Office of Distribution. Mr. J. C. Brooke, former Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


SUPPLEMENTAL CONSENT ORDER 


On February 13, 1943, the Assistant to the Secretary of Agriculture, 
in accordance with the provisions of a stipulation entered into between 
the market agencies operating at the Union Stock Yards, Denver, 
Colorado, and the Food Distribution Administration (now the Office 
of Distribution), entered an order (2 A.D. 45) temporarily suspending 
the provisions of the order of September 27, 1934, as modified by the 
orders of November 26, 1937, September 6, 1938, and January 16, 
1940, in which maximum reasonable rates and charges to be assessed 
by the respondents for buying and selling livestock on commission at 
the Union Stock Yards, Denver, Colorado, were prescribed. Under the 
terms of the order of February 13, 1943, the respondent market agen- 
cies were permitted to file, assess and collect during the period such 
order was in effect a new schedule of rates and charges for their services 
of buying and selling livestock on commission. The order of February 


. 18, 1948, by its own terms, will expire February 14, 1944. 


The respondent market agencies operating at the Union Stock Yards 
have requested the extension of all the provisions of the order of 
February 13, 1943, to and including June 30, 1944, with the exception 
that the respondents have requested permission to submit in the 
quarterly reports required to be submitted information with respect 
to volume and statistics for only one week in each month in lieu of 
every week of every month, as is now required. The respondent mar- 
ket agencies have also requested permission to amend Tariff No. 9, 
Article 4, Section C, to read as follows: 
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“When livestock consigned to a commission firm for sale is sold to a buyer 
who requests any services and/or assistance on his purchase or requests the firm 
to bill out his purchases, one-fourth of the regular buying commission shall be 
charged to the buyer.” 

The effect of this proposed amendment to respondents’ tariff is to 
eliminate from their present tariff the provision that provides for the 
assessment of a charge against a purchaser if he gives a check drawn 
on an out-of-town bank in payment for the livestock purchased. 

The Office of Distribution has interposed no objections to the ex- 

tension and modification requested. 
_ Accordingly, all the provisions of the order of February 13, 1948, 
are hereby extended and continued in effect to and including June 30, 
1944, with the exception that the portion of the quarterly reports re- 
lating to volume and statistics which the respondent market agencies 
are required to submit may cover only one week of each month instead 
of every week of every month, as required under the terms of that 
order. 

Since the provisions of the order of February 13, 1943, merely limit 
the altitude of the rates and charges which may be assessed by the 
respondent market agencies, they are liberty voluntarily to lower 
their rates and charges at any time so long as they do not violate the 


provisions of the act. It therefore appears unnecessary in this order 
to rule upon respondents’ request for permission to eliminate certain 
rates provided for in respondents’ Tariff No. 9, since the terms of the 
consent order do not require the assessment of such charges. 

Copies of this order shall be served upon the respondents and the 
Office of Distribution by registered mail or in person. 


(A. D. 562) 


Freperick F. Hunt v. Conso.tipaATeD CoMMISSION COMPANY AND CLEVELAND UNION 
Srock Yarps Company. P&S Doc. No. 1534. Decided February 17, 1944. 


Dismissal—Failure to File Opening Statement of Facts 


The complainant having failed to file an opening statement of facts, the proceeding 
is therefore dismissed pursuant to the rules of practice under the act. 


Mr. Frederick F. Hunt, of Cleveland, Ohio, pro se. Mr. A. Z. Baker, of Cleveland, 
ee for respondents. Mr. Charles F. Neylan and Mr. Richard F. Roche, 
xaminers. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


ORDER OF DISMISSAL 
All parties to this reparation proceeding under the Packers and 
Stockyards Act, 1921 (7 U.S.C. 1940 ed. 181) have agreed to submit 
the issues in accordance with the rules of shortened procedure, and all 
parties hereto have been duly notified that the shortened procedure 
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would be used (9 CFR, 1941 Supp., 202.17 (a)). The complainant 
failed to file an opening statement of facts. The complaint is there- 
fore dismissed pursuant to section 202.17(h) of the rules of practice 
(9 CFR, 1941 Supp., 202.17 (h)). 

Copies hereof shall be served upon the parties by registered mail 
or in person. 

This order, except as to the date of service, shall become effective 
15 days after its date. 


(A. D. 563) 


In re J. D. (JAKE) Simms Livestock Commission Company. P&S Doc. No. 1588. 
Decided February 19, 1944. 


Consent Order—Violation of Act 


Upon consent of respondent, a market agency at a posted stockyard, and recom- 
mendation of the Office of Distribution, the respondent is ordered to cease and 
desist from, (1) failing to report the true names of purchasers of consigned 
livestock, (2) selling consigned livestock to a purchaser in whom respondent 
has a pecuniary interest without fully disclosing such fact to the consignors, 
(3) failing to charge for its services in accordance with its filed tariff, and 
= disposing of records without written consent required by regulations under 
the act. 


Mr. J. D, Simms, of Oklahoma City, Oklahoma, pro se. Mr. John J. Murray for 
Office of Distribution. Mr. Charles F. Neylan, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S.C. 181 et seqg.), instituted by a complaint issued 
by C. W. Kitchen, Deputy Director of the Food Distribution Admin- 
istration, now the Office of Distribution, on October 28, 943 The 
respondent, J. D. (Jake) Simms Live Stock Commission Company, a 
partnership of Oklahoma City, Oklahoma, was charged with making 
false reports to consignors of livestock, making overcharges and un- 
dercharges in applying its filed tariff, and disposing of its records. 

Respondent received a copy of the complaint on November 22, 1943. 
On December 6 it filed an answer, admitting and explaining some of 
the charges made against it. On January 4, 1944, respondent signed 
a document admitting the facts, waiving hearing, and consenting to 
the issuance of a cease and desist order against it. This document was 
filed with the Hearing Clerk on January 15, with a memorandum from 
Dr. F. W. Miller, Chief of the Packers and Stockyards Division of 
the Livestock and Meats Branch, Food Distribution Administration, 
stating that “this case can now be disposed of by the issuance of a 
cease and desist order.” The matter was certified to this office by the 


examiner on February 9. 
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FINDINGS OF FACT 

1. Respondent is a partnership composed of J. D. Simms, James 
K. Simms, and Norris O. Simms, partners, and is registered with the 
Secretary of Agriculture as a market agency at the Oklahoma National 
Stock Yards, Oklahoma City, Oklahoma, a stockyard posted as subject 
to the act (9 CFR 204.1). 

2. On January 4, 1943, respondent sold six cattle and four calves 
for Clyde Jones, Pink Murry, Elight Blackwell, and C. O. Martin, 
the consignors, to Brice Kendall, a dealer in whose business respondent 
has a pecuniary interest as clearer, but reported to the consignors on 
-accounts of sale that they were sold to “B” or “Barnes.” Respondent 
subsequently sold much livestock for Kendall at higher prices per 
hundredweight. 

3. On January 18, 1943, respondent sold a cow for William Stangl, 
the consignor, to Brice Kendall for $8 per hundredweight, or $71.20, 
but reported to the consignor on the account of sale that it was sold 
to “B.” On the following day respondent sold the cow for Kendall for 
$8.50 per hundredweight, or $75.65. 

4. At various times since January 1, 1943, respondent sold livestock 
on commission to Brice Kendall, reported to the consignors that other 
parties were the purchasers, and later sold the livestock for Kendall 
at higher prices. 

5. On March 26, 1948, respondent charged the Banfield Packing 
Company, Ft. Smith, Arkansas, as charges for purchasing livestock, 
$4.20 more than the correct charges according to its tariff then on file 
with the Secretary of Agriculture. 

6. At various times since January 1, 1943, respondent has charged 
packers, as charges for purchasing livestock, more than the correct 
charges according to its filed tariff. 

7. On January 12, 1943, and at various times since then, respondent 
charged Brice Kendall selling commissions less than the selling com- 
missions prescribed in its filed tariff. 

8. Without the written consent required by the regulations, respond- 
ent disposed of all of its 1942 scale tickets, truck waybills, and gate 
receipts, and all of its 1942 and some of its 1943 petty cash receipts and 
bills supporting livestock bought on order, which are records showing 
and explaining transactions in its business. 


CONCLUSIONS 
In failing to report to consignors the true name of the purchaser of 
their livestock, and that respondent had a pecuniary interest in the 
purchaser, respondent violated sections 307 and 312 of the act and 
sections 201.43 and 201.47 of the regulations under the act (9 CFR 
201.43, 201.47; 8 F.R. 397, 398). Failure to charge for services in 
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accordance with its filed tariff was in violation of section 306 of the 
act. Disposing of records was in violation of section 201.50 of the 
regulations (9 CFR 201.50; 8 F.R. 398). These violations authorize 
a cease and desist order and suspension of respondent’s registration. 
However, since it appears from Dr. Miller’s memorandum to the Hear- 
ing Clerk that the complainant recommends only a cease and desist 
order, and in view of respondent’s consent, the registration need not be 
suspended, and the recommended order should issue. 


ORDER 


Respondent shall cease and desist from: 

1. Failing to show the true names of purchasers of consigned live- 
stock on accounts of sales rendered to the consignors; 

2. Selling livestock for consignors to a purchaser in whom respondent 
has @ pecuniary interest without clearly disclosing such fact to the 
consignors on the accounts of sales; 

3 Failing to charge and collect for its buying or selling services the 
charges specified in its tariff then in effect and on file with the Secre- 
tary of Agriculture; and 

4. Disposing of records concerning its business on a registrant with- 
out the written consent required by regulations under the act then 
in effect. 

This order shall become effective ten days after this date. 


(A. D. No. 564) 
In re J. G. Rogers. P&S Doc. No. 1589. Decided February 19, 1944. 


Consent Order—Unfair Practice 


Pursuant to admission of facts and consent by respondent and recommendation of 
the Office of Distribution, respondent is ordered to cease and desist from the 
unfair practice of attempting by threats to discontinue his patronage or other- 
wise, to influence the weighing services furnished at posted stockyards named 
in Finding 1. 


Mr. J. G. Rogers, of Lexington, Kentucky, pro se. Mr. John J. Curry, for Office 
of Distribution. Mr. Charles F. Neylan, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921 (7 U.S.C. 181 et seq.), instituted by a complaint filed on 
November 6, 1943, by C. W. Kitchen, Deputy Director of the Food 
Distribution Administration, now the Office of Distribution. The re- 
spondent, J. G. Rogers, of Lexington, Kentucky, was charged with 
having attempted to influence, in his favor, the weighing of livestock 
which he purchased at various stockyards in Kentucky. 
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Respondent received a copy of the complaint on November 15, 1943. 
On November 29 he wrote a letter asking that the matter be dropped. 
On December 4 Dr. F. W. Miller, Chief of the Packers and Stockyards 
Division of the Livestock and Meats Branch of the Food Distribu- 
tion Administration, wrote respondent that if he would admit the facts 
and waive hearing, a cease and desist order would be recommended. 
Respondent wrote again, asking dismissal of the charges. After com- 
plainant filed objection to dismissal, the examiner on December 31 
denied respondent’s request for it, and ruled that an oral hearing would 
be held. On January 24, 1944, a document was filed wherein re- 
-epondent admitted the facts, waived hearing, and consented to the 
issuance of a cease and desist order against him. The examiner certi- 
fied the matter to this office on February 9. 


FINDINGS OF FACT 


1. Respondent is registered with the Secretary of Agriculture as a 
market agency and dealer at the following stockyards, each of which 
has been posted as subject to the act: 


Farmers Stock Yards, Carlisle, Kentucky; 
Cynthiana Live Stock Sales Company Yards, Cynthiana, Kentucky ; 
Boyle County Stockyards, Danville, Kentucky; 
Falmouth Stockyards, Falmouth, Kentucky; 
Farmers Stockyards, Flemingsburg, Kentucky; 
Harrodsburg Stock Yards, Harrodsburg, Kentucky ; 
Garrard County Stockyards Company, Lancaster, Kentucky ; 
Gentry-Thompson Stock Yards, Lexington, Kentucky ; 
Lexington Live Stock Commission Company Stockyards, Lexington, Kentucky ; 
Maysville Stock Yards, Maysville, Kentucky; 
Farmers’ Cooperative Stockyards, Mt. Sterling, Kentucky ; 
Caywood, McClintock & Jones Stockyards, Paris, Kentucky; 
Madison Sales Company Stockyards, Richmond, Kentucky; and 
Farmers Sale Company Stockyards, Winchester, Kentucky. 

‘ 

2. At various times from February to August 1943, in connection 
with his buying activities at several of the stockyards named in Find- 
ing 1, respondent told the stockyard owners that unless his livestock 
purchases were weighed so as to give him more favorable weights than 
he had been receiving, he would discontinue buying livestock there, 
and otherwise attempted to influence the weighing services furnished 


at such stockyards. 


CONCLUSIONS 

Respondent’s acts constitute unfair, unjustly discriminatory, and de- 
ceptive practices, in violation of section 312 of the act, authorizing a 
cease and desist order and suspension of his registration. However, 
since it appears from Dr. Miller’s letter of December 4 that com- 
plainant recommends only the cease and desist order, and in view 
of respondent’s consent, his registration need not be suspended, and 
the recommended order should issue. 
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ORDER 
Respondent shall cease and desist from attempting, by threats to 
discontinue his patronage or otherwise, to influence the weighing serv- 
ices furnished at any of the stockyards name in Finding 1. 
This order shall become effective ten days after this date. 


(A. D. No. 565) 
In re S. & H. Levy Company. PACA Doc. No. 4193. Decided February 1, 1944. 


Supplemental Order—Stay of Order 


Order of January 14, 1944, in this proceeding, revoking respondent’s license is 
hereby stayed pending decision on respondent’s petition for reconsideration of 
the said order. 


Mr. Alexander Golbus, of Chicago, Illinois, for respondent. Mr. Clarence A. 
Girard, Attorney for the Government. Miss Rufe D. Edwards, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


SUPPLEMENTAL ORDER 


By order dated January 14, 1944,* in the proceeding described above 
under the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 
1940 ed. 499a et seq.), respondent’s license was revoked. On January 
28, 1944, respondent filed a petition for reconsideration and extension 
of effective date of the order. In accordance with the rules of practice 
(7 CFR, 1941 Supp., 47.41(b)), and to provide sufficient time for the 
service of such petition, and the consideration thereof, the order of 
January 14, 1944, is hereby stayed pending the decision on the petition 
for reconsideration. 

This order shall be served on the parties by registered mail or 
in person. 


(A. D. No. 566) 


Joun S. Barnes, Inc. v L. A. Ftinn Company. PACA Doe. No. 4287. Decided 
February 4, 1944. . 


Rejection of Shipment—lInability to Pay—Damages 


Where complainant sold and delivered oranges but respondent rejected them 
because of inability to pay, held, such rejection of the commodity is without 
reasonable cause, as in the absence of agreement to that effect seller is not 
under obligation to extend credit to the buyer, and, theréfore, complainant is 
entitled to reparation for its loss, the difference between the amount payable by 
the respondent under the contract and the net proceeds received from the 
resale of the commodity. 


Mr. F. W. Woodley, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


*3 A. D. 25.—Ed. 





104 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 A. D. 566 


PRELIMINARY STATEMENT 


On May 10, 1943, John S. Barnes, Inc., filed a formal complaint 
under the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 
1940 ed. 499a et seq.), seeking an award of reparation against L. A. 
Flinn Company, the respondent, for the alleged unlawful rejection of 
a carload of oranges. 

Copies of the complaint and the report of investigation were served 
on the respondent June 3, 1943, but no answer has been filed. In ac- 
coordance with the applicable rules of practice (7 CFR, 1941 Supp., 
47.25(c)), oral hearing is waived and the allegations of the complaint 
“are deemed to be admitted. 


FINDINGS OF FACT 


1. The complainant is a corporation whose address is Plant City, 
Florida. 

2. The respondent is a partnership composed of L. A. Flinn, Ray- 
mond F. Flinn, Sr., and Raymond F. Flinn, Jr., whose address is 
Farmers Market, Chattanooga, Tennessee, and which was licensed 
under the act at the time of the transaction here involved. 

3. On December 18, 1942, the complainant sold to the respondent 
one carload of 448 boxes of U. S. Combination grade oranges, 288’s and 
larger, heavy medium size, at $3.25 per box, f.o.b., or a total price of 
$1,456. The contract was negotiated by the O. L. Davis Brokerage 
Company, acting as agent for both parties. 

4. On December 19, 1942, the complainant shipped a carload of 
oranges from Highland City, Florida to the respondent at Chattanooga, 
Tennessee, in car ACL 18535. Federal inspection completed that day, 
prior to shipment, showed the fruit to be in compliance with the re- 
quirements of the contract. 

5. The shipment arrived at Chattanooga on December 22, 1942, and 
the respondent was notified thereof. On December 23, respondent re- 
quested the complainant to release the car without payment of the 
draft but the complainant refused, and the respondent, lacking funds 
sufficient to pay the amount of the draft, rejected the car. 

6. The complainant was unable to dispose of the shipment in Chatta- 
nooga or Cleveland, Tennessee. In order to minimize the damages, the 
oranges were diverted to Cincinnati, Ohio and resold at public auction 
for a net amount of $1,101.35. 

7. Due to the respondent’s rejection of the oranges, the complainant 
sustained a loss of $354.65, the difference between the amount payable 
by the respondent under the contract and the net proceeds received 
from the resale. 

8. The complaint was filed on May 10, 1948, which was within nine 
months after December 1942, when the cause of action accrued. 
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CONCLUSIONS 

The evidence discloses that a bill of lading was taken in the name 
of the complainant with directions to advise the respondent, and de- 
livered to a bank at Chattanooga, together with a draft on the re- 
spondent. This instrument meant that the respondent, after receiving 
notice that the oranges had arrived, was called upon to pay the amount 
of the draft before it could obtain possession of the car. The com- 
plainant was under no obligation to extend credit to the respondent, 
credit not having been agreed upon by the parties in their contract of 
sale. Cochrane Brokerage Company, Inc. v. Omaha Fruit Company, 1 
AD 272. The respondent then rejected the car of oranges because it did 
not have sufficient funds to pay for them when tendered. This is not 
a valid defense. Goldman Fruit & Produce Co. v. Parnell Produce Co., 
1 AD 69. The rejection was, therefore, without reasonable cause and 
in violation of section 2 of the act. The complainant should be awarded 
reparation for the amount of its loss, $354.65, with interest, and the 
facts should be published. 


ORDER 
Within 30 days from the date of this decision the respondent shall 
pay the complainant as reparation $354.65, with interest thereon at 
5 per cent per annum from December 23, 1942 until paid. 


The facts and circumstances, as herein set forth, shall be published. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. No. 567) 


Tue ScHUMAN CoMPANY v. CLEVELAND Fruir Company. PACA Doc. No. 4173. 
Decided February 5, 1944. 


Rejection of Shipment—Resale—Seller’s Remedies 
Nominal Damages—Evidence—Burden of Proof 
Where the evidence shows that the car of produce rejected by the buyer was 
diverted from Cleveland to Philadelphia and then to Boston for resale, and 
12 days had elapsed, the resale by the seller was not properly made, and since 
the seller did not sustain the burden of proving that the resale was properly 
made, it is held that the buyer is to pay the seller, as reparation, nominal 
damages of $1. 
Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. Julius Fink, of 
Cleveland, Ohio, for respondent. Mr. John C. Brooke and Mr. F. W. Woodley, 
Examiners. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 
By formal complaint filed January 19, 1942, The Schuman Com- 
pany, complainant, alleges that respondent, Cleveland Fruit Company, 
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unlawfully rejected an interstate carload shipment of grapes in vio- 
lation of the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 
1940 ed. 499a et seg.). Complainant further alleges that it was forced 
to resell the grapes for a lesser amouni than that which respondent 
had agreed to pay, and reparation is sought for the difference between 
these two amounts. 

A hearing was held at Cleveland, Ohio, on November 6, 1942. Roy 
W. Gudgeon, Chicago, Illinois, appeared as representative of the com- 
plainant. Respondent was represented by Julius Fink, Cleveland, Ohio. 

On December 6, 1941, complainant engaged in a telephone conversa- 
‘tion with one of the partners of Donald B. Pocock, a brokerage firm, at 
Cleveland, a member of respondent firm also being present, concerning 
the purchase by the respondent of a carload of U.S. No. 1 grapes. The 
complainant alleges that this conversation terminated in the sale of the 
carload of grapes, containing 1098 lugs, at $1.85 per lug delivered Cleve- 
land, storage acceptance at Chicago; that there was apparently no 
meeting of the minds of the parties at that time on a Chicago ac- 
ceptance; but that subsequent negotiations resulted in the formulation 
of a contract on complainant’s terms. Respondent denies that it ever 
agreed to such acceptance, and contends that the grapes were to grade 
U. S. No. 1 at Cleveland, and, as they did not, it had the right to 
reject them. 

Complainant’s wire of confirmation, stating its version: of the sale, 
was received by the broker December 6, 1941. The broker replied by 
letter received December 8, 1941, that complainant had not originally 
asked for storage acceptance at Chicago. Complainant answered by 
wire: 

. YOU KNOW VERY WELL STORAGE GRAPES ARE ALWAYS 
SOLD STORAGE ACCEPTANCE STOP DO YOU THINK FOR A MIN- 
UTE ANYBODY CRAZY ENOUGH LOAD GRAPES OUT OF STORAGE 
FOR BUYER DECIDE WHETHER HE LIKES THEM OR NOT STOP 
CAR GRAPES GRADED USONE WELL WITHIN AT CHICAGO AND 


THAT IS WAY THEY ARE SOLD IF NOT SATISFACTORY ADVISE 
QUICK AND WILL STOP LOADING ..” 


The broker brought the wire to the attention of the respondent on 
December 8, 1941, and then wired the complainant: 


“REPLYING IF WANT CHICAGO ACCEPTANCE CLEVELAND FRUIT 
WANTS DUPJA (Government inspection) TODAY. WIRE INSPECTION 


IMMEDIATELY. 


The respondent denies that it authorized such a wire but did request 
a new inspection to “avoid trouble.” Results of the inspection, showing 
the grapes to be grade U. S. No. 1 Table, were read to the respondent 
over the telephone by the complainant. Shipment was made that day, 


December 8, 1941. 
After arrival of the grapes at Cleveland on December 10, 1941, they 
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were rejected by the respondent because a Federal inspection made there 
showed them not to grade U.S. No. 1. Complainant diverted the ship- 
ment to Philadelphia and then to Boston where the grapes were sold 
at auction for a net amount of $148.34. 


FINDINGS OF FACT 


1, Complainant is a corporation whose address is 1425 South Racine 
Avenue, Chicago, Illinois. 

2. Respondent is a partnership composed of August Mancuso and 
Frank Mancuso, whose address is Northern Ohio Food Terminal, Cleve- 
land, Ohio. During the time mentioned in the complaint, it was licensed 
under the act. 

3. On December 6, 1941, the parties, acting through Donald B. 
Pocock, a brokerage firm at Cleveland, began negotiations wherein com- 
plainant offered to sell to respondent a carload of 1098 lugs of U. S. 
No. 1 Table grapes, at $1.85 per lug, delivered Cleveland, with storage 
acceptance at Chicago upon the basis of a Federal inspection made 
November 28, 1941. Respondent agreed to purchase, not understanding 
that Chicago acceptance was one of the terms. 

4. On December 8, 1941, the broker on behalf of respondent informed 
complainant by wire that if purchase was to be made Chicago accep- 
tance a new Federal inspection must be made on that date and the 
result wired respondent immediately. The inspection showed the 
grapes to contain an average of % of 1% decay and to grade U. 8S. 
No.1 Table. This inspection was read to respondent over the telephone 
and met the approval of respondent and shipment was authorized. 

5. The shipment, in car MDT 19630, arrived at Cleveland on Decem- 
ber 10, 1941. A Federal inspection caused to be made by the respond- 
ent found the grapes not to be up to contract requirements at that 
time and respondent rejected them. 

6. Complainant forwarded the grapes to Philadelphia and then to 
Boston where they were resold at auction on December 22, 1941, for 
net proceeds of $148.34. 

7. The formal complaint was filed on January 19, 1942, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


In the original negotiations the parties had conflicting ideas as to the 
place of acceptance. The broker on December 8, 1941, brought the 
complainant’s wire of confirmation, stating the sale to be on a storage 
acceptance at Chicago basis, to the respondent’s attention. They then 
knew that there was a mutual misunderstanding as to an important 
term. At that time, not having mutually assented to the same place of 
acceptance, there was no contract of sale. Albion Produce Company v. 
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The Finke & Schwier Co., PACA Docket No. 2448, S. 1724. Later that 
same day, the broker wired complainant that if it still wanted Chicago 
acceptance, respondent desired a new Federal inspection immediately. 
When the inspection was read over the telephone to respondent, and it 
gave its approval and authorized complainant to ship, a contract of 
sale embodying Chicago acceptance, came into existence. Respondent’s 
unexpressed intention not to agree to such term is of no legal signifi- 
cance. RESTATEMENT, CONTRACTS (1932) §20. 

Since it has been concluded that the sale was made on the basis of 
storage acceptance at Chicago, the respondent had no right of rejection 
unless the complainant failed to ship grapes of the grade warranted. 
San Pat Vegetable Company v. Nathan Gilbert & Son, 1 AD 589. The 
grapes graded U.S. No. 1 when shipped from Chicago and the rejection 
by respondent was without reasonable cause and in violation of sec- 
tion 2 of the act. 

Section 60(1) of the Uniform Sales Act, which is in effect in Ohio 
and Illinois, provides that. where goods are of a perishable nature, an 
unpaid seller having a right of lien may resell the goods and recover 
from the buyer damages for any loss occasioned by the breach of the 
contract. Section 60(5) of the same act provides that the seller is 
bound to exercise reasonable care and judgment in making such resale. 
It is generally held in such cases that the measure of damages is the 
difference between the contract price and the amount realized from a 
proper resale less expenses incurred in reselling. Garcia & Maggini Co. 
v. Washington Dehydrated Food Co., 294 F. 765 (C.C.A. 9th, 1924); 
130 A:L.R. 1336, 1341. 

On the question of what constitutes a proper resale, it is clear that 
the resale must be made within a reasonable time and with a view to 
receiving the best price obtainable. Ordinarily, the resale must be at 
the place where the goods are at the time of the breach, usually the 
point of delivery. Obrecht v. Crawford, 175 Md. 385, 2 A. (2d) 1 
(1938). If there is no ready market at that place, or a better price can 
be obtained elsewhere, the vendor may exercise a reasonable discretion 
in reselling at some other market. Bogren v. Conn, 224 Ia. 1031, 278 
N. W. 289 (1938). Such action must be taken with caution for the new 
transportation necessarily results in further deterioration of the prod- 
uce, and in the accumulation of additional expenses to be thrown 
upon the buyer. 

The burden of proving that the resale was properly made is on the 
seller. Obrecht v. Crawford, supra; 2 Williston, Sales (2d ed. 1924) 
§547. For instance, it has been held that where the resale is in a 
strange market, the seller must show that there was no market at the 
location of the produce at the time of the breach, and that the place 
of reseale was the nearest available market. Pandaleon v. Brecker, 227 
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Mich. 297, 198 N. W. 953 (1924); Harlan-Elzy-Randall Co. v. Amer- 
ican Fruit Growers, (Tex. Civ. App.) 78. W. (2d) 1382 (1928). 

In the present case, complainant upon rejection shipped the grapes 
from Cleveland to Philadelphia and then to Boston for reselling. The 
buyer rejected the fruit on December 10, 1941, and the resale was 
made on December 22, 1941. The expenses of reselling, consisting 
mostly of freight charges, totaled $645.16, or almost one-half of the 
net contract price. No reasons are given as to why the grapes were not 
sold in Cleveland or some nearby market. The only evidence in the 
proceeding, relative to the place of resale, is the testimony of the com- 
plainant’s manager who stated that it was not deemed advisable to 
sell the grapes in Philadelphia, the point to which they were first 
diverted. In the absence of any justification for its action, it does 
not seem that complainant acted with the prudence and diligence 
required in this situation. A resale not properly made affords no 
reliable basis for the computation of damages. An award of nominal 
damages is the proper and only available course. Royal Parlor Coach 
Co. v. Susnitsky, 108 Conn. 605, 143 Atl. 853 (1928). 

















ORDER 


Within 30 days from the date of this decision, respondent shall pay 
complainant, as reparation, nominal damages of $1. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served upon the parties by registered mail or in 
person, and, except as to the date of payment of reparation and as to 
service on the parties, this order shall become effective 20 days after 
its date. 















(A. D. No. 568) 
PACA Doc. No. 3024. Decided February 12, 





In re Morris Guickste1n, Applicant. 
1944. 


Granting of License—Vacation of Prior Order 

License having been previously denied applicant because he had engaged in prac- 
tices violative of the act, upon the evidence presented in this proceeding it is 
concluded that since the applicant has demonstrated his fitness to engage under 
the act in the business of a wholesale dealer in fresh fruits and vegetables, a 
license should be issued to him, and the order of May 31, 1938, denying such 
license is vacated. 


Mr. F. Woodley, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Administrator 













ORDER GRANTING LICENSE AND VACATING PRIOR ORDER 

On October 19, 1943, Morris Glickstein, doing business at 5432 South 
Woodlawn Avenue, Chicago, Illinois, filed an application dated October 
13, 1948, for a license to engage as a wholesale dealer in the business 
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of handling fresh fruits and fresh vegetables in interstate commerce, as 
required by the licensing provisions of the Perishable Agricultural Com- 
modities Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.). 

By order of the Secretary dated May 31, 1938, PACA Docket No. 
3024, S. 1893, a license was denied to the Market Farmers’ Supply, Inc., 
because of practices previously engaged in by two of its officers, one 
of whom is the applicant in the present case, and the other was David 
Glickstein, his brother. It was found that they had been members of a 
partnership doing business in the name of McNerney-Glickstein Com- 
pany, which was never licensed as required under the act, and which 
-had failed to account for the net proceeds of produce handled on con- 
signment for various shippers. 

During 1941, applicant and David Glickstein settled in full all claims 
outstanding against the McNerney-Glickstein Company. In a petition 
dated November 27, 1943, requesting that the license be authorized, 
applicant states his present financial condition is such that he will be 
able to meet all future obligations. 

It is concluded that the applicant has demonstrated, sufficiently, his 
fitness to engage under the act in the business of a wholesale dealer. 
A license should be issued to Morris Glickstein, and the order of May 
31, 1938, in which the Market Farmers’ Supply, Inc. was denied such a 
license, is vacated. 

This order shall be given the same publication as was the order of 
May 31, 1938. 

A copy hereof shall be served upon the applicant by registered mail 
or in person. 


(A. D. No. 569) 


Tue SoHuMAN CoMPANY v. CLEVELAND Fruir Company. PACA Doc. No. 4173. 
Decided February 22, 1944. 
Supplemental Order—Stay of Order 


Order of February 5, 1944, in this proceeding, awarding complainant nominal 
damages is hereby stayed pending decision on complainant’s petition for recon- 
sideration of the said order. 


Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. Julius Fink, of 
Cleveland, Ohio, for respondent. Mr. Frederick W. Woodley, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Admimstrator 


SUPPLEMENTAL ORDER 
By order dated February 5, 1944,* in the proceedings described above, 
under the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 
ed. 499a et seq.), complainant was awarded nominal damages against 
the respondent. On February 15, 1944, The Schuman Company, com- 


*3 A. D. 105 ante.—Ed. 
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"7 a8 plainant, filed a petition for reconsideration. In accordance with the 
om- rules of practice (7 CFR, 1941 Supp., 47.41(b)), and to provide suffi- 
cient time for the service of such petition, the filing of the respondent's 
No. answer thereto, and consideration thereof, the order of February 5, 1944, 
ne., is hereby stayed, pending the decision on the petition for reconsideration. 
one This order shall be served on the parties by registered mail or in 
vid person. 
f a Sicilia 
m- sof tee 
ich (A. D. No. 570) 
yn- GENTILE Bros. Company v. Karponsky Propuck CoMPANY AND WILLIE FRADEN 
Propucp Company. PACA Doc. No. 4284. Decided February 24, 1944. 
ms Failure to Account and Pay——Lack of Proof of Agency—Acceptance 
on Where the evidence shows that the purchase of a shipment of peaches involved in 
this proceeding was not made by the respondent as a duly authorized agent of 
od, the Willie Fraden Produce Company, although the latter paid the truckage 
be charges at the respondent’s request and placed them in storage in respondent’s 
name, which service cannot constitute such acts of control as would constitute 
an acceptance by the said company, it is held that the failure of the respondent 
Lis to account for and pay to the complainant the purchase price of the com- 
modity entitles the complainant to an award of reparation in full amount of 
2 the purchase price less credit from other transactions. 
Ly Mr. J. B. Carr, of Cincinnati, Ohio, for complainant. Mr. W. Gerry Miller, of 
4 Ft. Lauderdale, Florida, for respondent Kardonsky Produce Company. Miss 






Rufe D. Edwards, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Administrator 





PRELIMINARY STATEMENT 
This is a proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), instituted by Gentile Bros. 
Company, the complainant, seeking reparation from either Kardonsky 

Produce Company or Willie Fraden Produce Company, respondents. + 
In its complaint filed April 24, 1943, complainant alleges that it sold a 
shipment of unclassified peaches upon an f. o. b. basis to Kardonsky 
Produce Company which represented that it was acting as agent, with 
full authority to purchase the peaches, for Willie Fraden Produce Com- 
pany. Complainant further alleges that, after inspection and acceptance 
by Kardonsky Produce Company, the peaches were delivered to the 
truck which was hired by this respondent, and a draft was drawn against 
Willie Fraden Produce Company for the purchase price. Complainant 
contends that Willie Fraden Produce Company accepted the peaches 
involved in this case, but subsequent to the acceptance, would not 
honor the draft drawn against it for the purchase price. Complainant 
points out that Willie Fraden Produce Company states that it did not 
order the peaches, and complainant alleges that, if Willie Fraden Prod- 
uce Company did not authorize the purchase of the peaches, Kardonsky 
Produce Company made a false and misleading statement for fraudu- 

lent purposes in claiming to have authority to make the purchase, in 
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which event Kardonsky Produce Company is indebted to complainant 
for the sale price, less $76.80 credit from other transactions. 

Kardonsky Produce Company, in its answer, admits the purchase 
and acceptance of the peaches as alleged by complainant, and contends 
that it was authorized orally to make the purchse for Willie Fraden 
Produce Company. This respondent points out that it has acted as 
agent for Willie Fraden Produce Company in previous similar trans- 
actions. 

Willie Fraden Produce Company, in its answer, denies ordering and 
accepting the peaches involved in this case. This respondent admits 
placing the peaches in storage in Kardonsky’s name and paying the 
truckage charges on the shipment, but alleges that it paid these charges 
pursuant to the request of respondent Kardonsky. 

The record contains a telegram from Willie Fraden Produce Com- 
pany to Kardonsky Produce Company asking the latter to quote the 
price of a shipment of peaches similar to those involved in this case. 
The only ‘evidence in the record bearing upon whether Willie Fraden 
Produce Company actually ordered the peaches are the statements 
of William Lipstein and Ben Cole, which were submitted by respondent 
Kardonsky. These statements are incorporated in Exhibit 11 to the 
report of the investigation, and were submitted by Kardonsky Produce 
Company to support its contention that it was authorized to purchase 
the peaches for Willie Fraden Produce Company. William Lipstein 
stated that he recalled hearing respondent Kardonsky’s talk over the 
telephone with respondent Fraden and that immediately after the con- 
versation Kardonsky went to the packing house and ordered some num- 
ber 2 peaches. Ben Cole stated that he tried to buy a load of unclassi- 
fied peaches from Kardonsky and was told they were sold to a house in 
Jacksonville, Florida. 

The report of investigation filed in this case was served on complain- 
ant and both respondents by registered mail on May 14, 1943, in 
accordance with the rules of practice (7 CFR, 1941 Supp., 47.24). 

Since the amount claimed as damages does not exceed $500 no formal 
hearing was held and evidence has been submitted in writing. 


FINDINGS OF FACT 

1. Complainant is a corporation whose address is 27 West Front 
Street, Cincinnati, Ohio. 

2. Respondent Willie Fraden Produce Company is a partnership com- 
posed of Willie and Harry Fraden, whose address is Jacksonville, 
Florida. Respondent Kardonsky Produce Company is the trade name 
of an individual, Henry Kardonsky, whose address is Box 328, Fort 
Lauderdale, Florida. Both respondents were licensed under the act at 
the time of the transaction here involved. 
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3. On August 22, 1942, Kardonsky Produce Company, which repre- 
sented itself as agent for Willie Fraden Produce Company, bought from 
complainant, for the Willie Fraden Produce Company, 386 bushels of 
growers grade, or plains, Elberta peaches at the agreed price of $1.10 
per bushel, f.o.b. St. Thomas, Pennsylvania, and 22 bushels of No. 2 
grade at the agreed price of $1.50 per bushel, f.o.b. St. Thomas, Penn- 
sylvania, the total agreed f.o.b. sales price for both lots being $457.60. 

4. The peaches involved in this case were inspected and accepted by 
Kardonsky Produce Company, which requested complainant to collect 
the purchase price from Willie Fraden Produce Company. 

5. The peaches were shipped by truck from St. Thomas, Pennsy]- 
vania, to Jacksonville, Florida. 

6. On August 24, 1942, Willie Fraden Produce Company refused to 
accept the peaches although it paid the trucking charges on them, at 
the request of Kardonsky Produce Company, in the sum of $285.60, and 
placed them in storage in the name of Kardonsky Produce Company. 

7. Willie Fraden Produce Company would not honor the draft drawn 
against it for the purchase price of the peaches. 

8. The evidence fails to show that Kardonsky Produce Company was 
instructed or authorized to purchase the peaches involved in this case 
for Willie Fraden Produce Company. There is due and owing complain- 
ant from Kardonsky Produce Company the purchase price of the 
peaches, $457.60 less $76.80 credit from other transactions, or $380.80, 
no part of which has been paid. 

9. Complainant filed a complaint herein on April 24, 1943, which 
was within nine months after August 1942, when the alleged cause of 
action accrued. 

CONCLUSIONS 

The only question involved in this case is whether Kardonsky Prod- 
uce Company, in purchasing the peaches from complainant, purchased 
them as a duly authorized agent of Willie Fraden Produce Company. 
This question must be answered in the negative in view of the finding 
that Kardonsky Produce Company was not authorized by Willie Fraden 
Produce Company to purchase the peaches involved in this case. 

Willie Fraden Produce Company, in paying the truckage charges of 
the peaches at Kardonsky Produce Company’s request and placing-the 
peaches in storage in the name of Kardonsky Produce Company, did 
not perform such acts of control as would constitute acceptance of the 
peaches by Willie Fraden Produce Company. 

Therefore, the failure of Kardonsky Produce Company to account and 
pay to the complainant the purchase price of the shipment of peaches 
constitutes a violation of section 2 of the act for which complainant 
should be awarded reparation, with interest, and the facts should be 


published. 
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ORDER 


Within 30 days from the date of this decision, respondent Kardonsky 
Produce Company shall pay complainant, as reparation, $380.80, with 
interest thereon at 5 percent per annum from August 22, 1942 until paid. 

The complaint, as to respondents Willie Fraden Produce Company, 
is dismissed. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or in 
person, and, except as to the date of payment of reparation and as to’ 
service on the parties, this order shall become effective 20 days after 
its date. 


(A. D. No. 571) 


LAMant1a Bros. Arrico Co. v. CrAncioLo Bros. Co., Inc. PACA Doc. No. 4266. 
Decided February 24, 1944. 


Rejection of Shipment—Damages 


Where respondent purchased a part of a carload of grapes from complainant, 
inspected the shipment, and returned the carload to complainant claiming that 
the grapes were not “Fancy,” as represented, but at the time made no com- 
plaint that Symmonds rather than Blue Goose brand had been furnished, as a 
result of which rejection complainant resold the shipment, it is held that 
respondent’s rejection was without reasonable cause, and reparation should be 
awarded complainant in the amount of the difference between the original 
sale price and the net proceeds realized by complainant on resale of the grapes. 


Mr. Peter V. Fazio, of Chicago, Illinois, for complainant. Mr. Matthew R. Berzon, 
of Milwaukee, Wisconsin, for respondent. Mr. Raymond L. Dillman, Exam- 
iner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 


The complainant, LaMantia Bros. Arrigo Co., filed a complaint on 
December 12, 1942, under the Perishable Aegedieaas Commodities Act, 
1930 (7 USC. 1940 ed. 499a et seq.), to recover damages which resulted 
from the alleged rejection by respondent, Cianciolo Bros. Co., Inc., of 
Symmonds brand Tokay grapes. 

Respondent filed an answer which is, in substance, a general denial, 
and a counterclaim alleging that it purchased Blue Goose brand of 
grapes, rather than Symmonds brand; that the grapes were not of the 
kind, quality, and grade purchased; that respondent had taken orders 
for Blue Goose brand from its customers and was unable to fill the 
orders, resulting in a loss of 25 cents per lug. Respondent denies that 
its refusal to accept violated the act. 

Complainant filed a reply to respondent’s counterclaim, in which it 
is alleged that respondent knew it was purchasing Symmonds and not 
Blue Goose brand. 
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The damages claimed do not exceed $500, and evidence has been 
submitted in the form of statements of fact as authorized by section 
6(c) of the act. The record also includes a report of investigation that 
was served on complainant by registered mail on January 16, and on 
respondent on January 18, 1943. 

The evidence shows that the grapes were inspected at Lodi, Cali- 
fornia, and graded U.S. No. 1 Table on September 22, 1942. The car 
moved to Chicago where a part of the grapés were unloaded. The 
remaining part of the load was sold to respondent. Shipment was made 
to respondent at Milwaukee, Wisconsin. 

The report of investigation shows that the grapes were inspected by a 
Federal inspector at Milwaukee on October 1, and with the exception 
of two lugs that were in the doorway of the car which were distinctly 
different and not representative of the rest of the load, less than one 
percent were affected by decay. 

Respondent claimed that the grapes were not “Fancy” as “guar- 
anteed,” and promptly returned them to complainant at Chicago. On 
October 7, complainant reported resale of the returned shipment for 
net proceeds which it claims were $320.15 less than the original sale 
price. 

On the disputed question of what was said about brand, the follow- 
ing information contained in the report of investigation is considered 
material. In response to a Department request, complainant, by a 
letter dated October 2, 1942, reported: 


“In the afternoon of September 29th, 1942, Cianciolo Brothers’ buyer, John 
by name, purchased from us, from the choice of two cars (whichever car in 
our judgment showed up to best advantage on arrival track Chicago) invoice 
being made on PFE-14195, car of Blue Goose Tokays, shipped from Lodi, 
California. On arrival, however, this car of tokays showed considerable mould, 
which may be verified by various inspections and records which we have avail- 
able. We therefore substituted, with Cianciolo’s full knowledge and consent, 
a car of Symmonds Brand Tokays, PFE-33689, per our wire of confirmation 
dated September 30th, copy attached.” 


Complainant’s wire to respondent dated September 30, sent at 3:15 
p.m., reads: “Diverted to you on partial unload car leaving Chicago 
tonight via C&STP Pacific 33689 contains 550 lugs Symmonds Brand 
California Tokays. This in place of Blue Goose car.” 

Respondent’s October 9 letter to the Department is, in part, as 


follows: 


“Answering yours of the 2nd, part of the full facts were not related to you 
and some of those that were, are only partial and incomplete. 

“In the first place, we were guaranteed we were getting ‘Fancy’ grapes and 
the grapes that were shipped to us were nowhere near this classification. All of 
the packages in the doorway appeared to be ‘Toppers’ that were set back 
in the car. They were ripe, shattering and wet all thru the packages. Thruout 
all of those packages in the car there was ‘Less than 1% decay’, but what a 
number of sins are concealed by this expression or term.” 
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FINDINGS OF FACT 

1. Complainant is a corporation having its place of business at 28 
South Water Market, Chicago, Illinois. 

2. Respondent is a corporation having its place of business at 338 
North Broadway, Milwaukee, Wisconsin. During all of the times 
referred to in the complaint, it was licensed under the act. 

3. On September 29, 1942, respondent, acting through an agent at 
Chicago, placed an order with complainant for 550 lugs of Blue Goose 
brand Tokay grapes then in transit in car PFE 14195. There was also 
moving to complainant at Chicago at the same time a carload of 
.Symmonds brand Tokay grapes. It was agreed by complainant and 
respondent that upon arrival of the two carloads at Chicago complain- 
ant would inspect the grapes and make delivery to respondent of grapes 
from the car that was considered by complainant as the better quality 
and condition. Complainant found that the grapes in car PFE 14195 
were affected by considerable mold and wired respondent on September 
30, at 3:15 p.m., that 550 lugs of Symmonds brand, in car PFE 33689, 
was being diverted to respondent in place of the Blue Goose brand. 

4. Car PFE 33689 arrived at Milwaukee and the grapes were in- 
spected by a Federal inspector on October 1. The berries were then 
firm, generally well attached to capstems, stems green and turning 
brown, mostly green and pliable. The grapes in most of the lugs were 
affected by decay of less than 1%, with 1 to 3% shattering. The grapes 
in two lugs placed in the doorway of the car were affected by decay 
from 1 to 2% being Gray Mold Rot in various stages, with 5 to 10% 
shattering. The condition of the two lugs in the doorway of the car 
was materially different from the rest of the shipment. 

5. Respondent refused to accept the grapes claiming that complainant 
had warranted them as “Fancy,” and informed complainant by tele- 
phone on October 1 that it would not accept the shipment. Respondent 
caused the carload to be returned to Chicago under a “no—bill” and the 
railroad notified complainant of the return thereof. Complainant resold 
the grapes at Chicago for prices ranging from $1.00 to $2.25 per lug, 
realizing net proceeds of $855.95. 

6. The complaint was filed December 12, 1942. Respondent’s counter- 
claim was filed February 22, 1943. Both were filed within nine months 
after accrual of the causes of action alleged therein. 


CONCLUSIONS 
It seems probable that if the agreement of the parties called for 
delivery of Blue Goose brand Tokay grapes respondent would have 
stated that fact as justification for its rejection of the shipment in 
communicating with complainant and in reporting to the Department 
in its letter of October 9. Respondent’s only complaint at either time 
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was that the grapes had been warranted as “Fancy” and that all of 
the packages in the doorway of the car appered to be “Toppers.” 
Respondent’s failure at that time to even mention the substitution of 
Symmonds for Blue Goose brand, lends support to complainant’s ver- 
sion of the contract. Since the contract did not call for “Fancy” grapes 
it is not necessary to decide whether the grapes delivered were “Fancy.” 

The foregoing conclusions make it unnecessary to decide the question 
presented by complainant’s claim that respondent’s return of the carload 
from Chicago constituted an acceptance thereof. 

Respondent’s rejection of the shipment was without reasonable cause 
and in violation of section 2 of the act. Reparation should be awarded 
complainant in the amount of the difference between the original sale 
price and the net proceeds realized by complainant on resale of the 
grapes at Chicago. The facts should. be published. Respondent’s 
counterclaim should be dismissed. 


ORDEK 
Within 30-days from the date of this decision, respondent shall pay 
complainant, as reparation, $320.15, with interest thereon at 5 per cent 
per annum from October 1, 1942 until paid. 
The facts and circumstances, as set forth herein, shall be published. 
Respondent’s counterclaim is dismissed. 


Copies hereof shall be served on the parties by registered mail or in 
person, and this order, except as to the date of payment of reparation 
and as to service upon the parties, shall become effective 20 days after 
its date. 


(A. D. No. 572) 
In re 8S. & H. Levy Company. PACA Doc. No. 4193. Decided February 28, 1944. 


Supplemental Order—Modification of Prior Order 


Order of January 14, 1944, modified to provide for suspension of respondent’s 
license for 90 days instead of revocation, on the ground that respondents 
admitted the facts and have made reparation to the shippers listed in the 
complaint, and because under these circumstances the interests of proper 
enforcement of the act do not require the imposition of the drastic penalty 
of revocation. 

Mr. Alexander Golbus, of Chicago, Illinois, for complaint. Messrs. Donald R. 
Heggy and Clarence H. Girard, for Office of Distribution. Miss Rufe D. 
Edwards, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


SUPPLEMENTAL ORDER 
On January 14, 1944, an order,* effective 30 days after its date, was 
entered in this disciplinary proceeding under the Perishable Agricultural 


*3 A. D. 25—Ed. 
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Commodities Act, 1930 (7 U.S.C. 499a et seqg.), revoking the license of 
respondents Harry and Sol Levy. On January 28, 1944, respondents 
filed a petition for reconsideration pointing out that they have made 
reparation to the shippers listed in the complaint, that they “have 
learned their lesson,” and that they will conduct their business in the 
future in accordance with the act and the regulations. On February 1, 
1944, an order ** was entered staying the order of January 14, pending 
decision on the petition for reconsideration. 

The petition states, in effect, that, under the circumstances, the 
penalty is too severe and should be replaced by a suspension for 90 days. 
If the order of revocation is to stand, the petition claims that respond- 
ents need more than 30 days in which to wind up their affairs. 

Complainant’s answer to the petition objects to any reconsideration 
of the matter and to any change in the order of revocation. 

As found in the order of January 14, respondents’ violations of the 
act were numerous and serious. But they admitted the facts and 
apparently have made reparation to the shippers listed in the complaint 
even though it appeared that their license was to be revoked. In view 
of these facts and the respondents’ promise to comply in the future, 
we believe that the interests of proper enforcement of the act do not 
require the imposition of the drastic penalty of revocation. Of course, 
in the event of future proceedings for violation, respondents’ failure 
to abide by its promise here may be an important factor in assessing 
the penalty to be prescribed for any such future violation. 

Accordingly, the order of January 14, 1944, modified to provide for 
suspension of respondents’ license for 90 days instead of revocation, 
shall become effective 30 days after the date of this order. 

A copy hereof shall be served upon the parties by registered mail or 
in person. 


(A. D. No. 573) 


C. H. Rosrnson Company v. MarSHALL Fruit, Inc. PACA Doc. No. 4332. De- 
cided February 28, 1944. : 


Acceptance—Failure to Pay 


Respondent’s acceptance of oranges delivered to it, and its failure to make full 
payment promptly in accordance with contract of purchase and sale entitle 
complainant to an award of reparation for full amount of the purchase price, 
plus freight and demurrage charges. 

Mr. Seward R. Moore, of Minneapolis, Minnesota, for complainant. Mr. Fred- 
erick W. Woodley, Jr., Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Administrator 


PRELIMINARY STATEMENT 
On July 28, 1943, the complainant, C. H. Robinson Company filed’ 
a formal complaint under the Perishable Agricultural Commodities 


**3 A. D. 103 ante.—Ed. 
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Act 1930 (7 U.S.C. 1940 ed. 499a et seq., seeking an award of repa- 
ration against Marshall Fruit, Inc., respondent because of its failure 
to pay for oranges sold and delivered. A copy of the report of in- 
vestigation was served on complainant December 14, 1943. Copies 
of the complaint and report of imvestigation were served upon the 
respondent on December 15, 1943, but no answer has been filed. In ac- 
cordance with the applicable rules of practice (7 CFR, 1941 Supp., 
47.25(c)), oral hearing is waived and the allegations of the complaint 
are deemed to be admitted. 

It appears that complainant, acting as agent for the Pacific Coast 
Fruit Distributors of Los Angeles, California, sold to members of a 
buying pool in St. Paul, Minnesota, a carload of oranges consisting of 
924 half-boxes. Respondent’s share, as a member of the pool, was 108 
boxes. When the car was delivered at St. Paul, respondent authorized 
the Fruit Distributors of St. Paul to handle its portion of the oranges 
for the account of respondent. Complainant paid the shipper’s draft 
on the entire carload, and now seeks to recover the purchase price for 
112 boxes which were actually shipped to respondent, plus freight and 
demurrage charges. All of the other members of the pool have paid 
for their respective shares. 


FINDINGS OF FACT 

1. Complainant is a corporation whose address is 430 Oak Grove 
Street, Minneapolis, Minnesota. 

2. Respondent is a corporation whose address is Marshall, Min- 
nesota, and during all the times mentioned in the complaint was li- 
censed under the act. 

3. On December 10, 1942, the complainant, acting as agent for 
the Pacific Coast Fruit Distributors of Los Angeles, California, sold 
to the respondent, as its portion of a full carload ordered by members 
of a St. Paul, Minnesota, buying pool, 108 half-boxes of Edison District 
California Navel oranges at $2.60 each, f.o.b. 

4. The oranges were shipped December 11, 1942, in ear RD 22457 
from Edison, California, to complainant at St. Paul for distribution 
to members of the pool. 

5. Complainant paid the shipper’s draft for the carload of oranges, 
and the freight charges. Official notice is taken that there is a well 
established custom in the trade, where a pool car js involved, for the 
shipper to draw a draft for the purchase price on the broker. 

6. Respondent directed complainant to deliver its portion of the 
oranges to the Fruit Distributors of St. Paul, respondent’s agent. Com- 
plainant delivered to respondent’s agent 112 half-boxes of oranges. 
These were sold by the Fruit Distributors of St. Paul and the proceeds 


were remitted to respondent. 
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7. An invoice dated December 22, 1942, was sent to the respondent. 
Respondent failed to pay compiainant the purchase price of 112 half- 
boxes of oranges, plus freight and demurrage charges, a total of $394.18, 
although many times promising to do so. 

8. An informal complaint was filed on May 3, 1943, which was 
within nine months after December 1942 when the cause of action 
accrued. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect 
to the oranges accepted is in violation of section 2 of the act. 

Reparation should be awarded complainant for the damages sus- 
tained, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision the respondent shall 
pay the complainant, as reparation, $394.18, with interest thereon 
at 5 per cent per annum from December 22, 1942, until paid. 

The facts and circumstances, as herein set forth shall be published. 

Copies hereof shall be ‘served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation and 


as to service on the parties, this order shall become effective 20 days 
after its date. 


UNPUBLISHED DECISIONS 


A. D. No. 574. Apache Distributors, Inc. v. Barsh. PACA Docket 
No. 4320. Decided February 1, 1944. Miss Rufe D. Edwards, Ex- 
aminer. Decision by Thomas J. Flavin, Assistant to the War Food 
Administrator. 

A. D. No. 575. William Moskovitz v. Salem Fruit Growers Coop. 
Assn. PACA Docket No. 4300. Decided February 1, 1944. Miss Rufe 
D. Edwards, Examiner. Decision by Thomas J Flavin, Assistant to 
the War Food Administrator. 

A. D. No. 576. Wolf & Cohen v. Perkel. PACA Docket No. 4301. 
Decided February 1, 1944. Miss Rufe D. Edwards, Examiner. Decision 
by Thomas J. Flavin, Assistant to the War Food Administrator. 

A.D. No. 577. In re J. E. Nelson and Son. PACA Docket No. 4321. 
Decided February 3, 1944. Miss Rufe D. Edwards, Examiner. Decision 
by Thomas J. Flavin, Assistant to the War Food Administrator. 

A. D. No. 578. Wesco Foods Company v. Dunn-Jarson Company. 
PACA Docket No. 4309. Decided February 17, 1944. Miss Rufe D. 
Edwards, Examiner. Decision by Thomas J. Flavin, Assistant to the 


War Food Administrator. 
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COURT DECISIONS 


Stark et al v. Wickarp,* — U.S. — Decided February 28, 1944. 


On Writ of Certiorari to the United States Court of Appeals 
for the District of Columbia 





Rights of Producer to Obtain Court Review of Secretary’s Order 


Upon a review of a judgment of the United States Court of Appeals for the 
District of Columbia which affirmed a judgment of the District Court of the 
United States for the District of Columbia denying producer’s right to sue 
under the Agricultural Marketing Agreement Act of 1937, the Supreme Court 
reversing the lower court held that milk producers who sell to handlers have 
a legal cause of action to obtain review of Secretary’s Order requiring pay- 
ment of minimum statutory prices by handlers, and directing the milk market 
administrator to deduct from the funds coming into his hands from pro- 

ducers’ sale price the payments to cooperative associations handling pro- 

ducers’ milk within prescribed area. 


Mr. Justice Reep delivered the opinion of the Court. 


This class action was instituted in the United States District Court for 
the District of Columbia to procure an injunction prohibiting the 
respondent Secretary of Agriculture from carrying out certain pro- 
visions of his Order No. 4, effective August 1, 1941, dealing with the 
marketing of milk in the Greater Boston, Massachusetts, area. See 


. Agricultural Marketing Agreement Act of 1937, 50 Stat. 246, 7 U. S. C. 


§ § 601 et seg., and Order 4, United States Department of Agriculture, 
Surplus Marketing Administration, Title 7, Code of Federal Regula- 
tions, Part 904. The district court dismissed the suit for failure to 
state a claim upon which relief can be granted, and its judgment was 
affirmed by the Court of Appeals for the District of Columbia, 136 
F. 2d 786. The respondent War Food Administrator was joined in 
this court upon a showing that he had been given powers concurrent 
with those of the Secretary. See Executive Order No. 9334, filed April 
23, 1943. We granted certiorari because of the importance of the ques- 
tion to the administration of this Act. —U. S.—(October 11, 1943). 

The petitioners are producers of milk, who assert that by § § 904.7 
(b) (5) and 904.9 of his Order, the Secretary is unlawfully diverting 
funds that belong to them. The courts below dismissed the action on 
the ground that the Act vests no legal cause of action in milk producers, 
and since the decision below and the argument here were limited to that 
point, we shall confine our consideration to it. 

The district court for the District of Columbia has a general equity 
jurisdiction authorizing it to hear the suit; but in order to recover, 





® Rovesiag Stark et al v. Wickard, 136 F. 2d 786, post, p. 140.—Ed. 

1See 18 D. C. Code § 41, as amend«d, 49 Stat. 1921. The District of Columbia court a mew also 

exercise the same jurisdiction of United States district courts generally, 18 D. C. Code § 43, 

which have jurisdiction under the Judicial ae over cases arising under acts regulating interstate 

commerce. Judicial Code, § 24(8), 28 U. § 41(8): Mulford v. Smith, 307 U. S. 38; rer 

wae Co. v. Chicago, M. & St. P. Ry., oe U.S. 259; Robertson v. Argus Hosiery Mills, 121 F. 
285, 


121 

















122 AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


Oct. Term, 1943 


the petitioners must go further and show that the act of the Secretary 
amounts to an interference with some legal rights of theirs.? If so, 
the familiar principle that executive officers may be restrained from 
threatened wrongs in the ordinary courts in the absence of some ex- 
clusive alternative remedy will enable the petitioners to maintain their 
suit; but if the complaint does not rest upon a claim of which courts 
take cognizance, then it was properly dismissed. The petitioners place 
their reliance upon such rights as may be expressly or impliedly created 
by the Agricultural Marketing Agreement Act of 1937 and the Order 


-issued thereunder. 

Although this Court has previously reviewed the provisions of that 
statute at length and upheld its constitutionality,’ some further refer- 
ence to it is necessary to an understanding of the producer’s interest 


in the funds dealt with by the Order.‘ 
The immediate object of the Act is to fix minimum prices for the 


2See Tennessee Power Co. v. T. V. A., 306 118, 137-8. 

%See United States v. Rock Royal Co-op., 307 U. S. 533; H. P. Hood & Sons v. United States, 
307 U. S. 588. 

“The following clauses of the Act e necessary to a consideration of this case: 

“Spc. 2. It is hereby declared to : the policy of Congress— 

“(1) Through the exercise of the »-wers conferred upon the Secretary of Agriculture under this 
title, to establish and maintain such orderly marketing conditions for agricultural commodities in 
interstate commerce as will establish prices tc farmers at a level that will give agricultural com- 
modities a purchasing power with respect to articles that farmers buy, equivalent to the purchas- . 
ing power of agricultural commodities in the base period; and, in the case of all commodities for 
which the base period is the pre-war period, August 1909 to July 1914, will also reflect current 
interest payments per acre on farm indebtedness secured by real estate and tax payments per acre 
on farm real estate, as contrasted with such interest payments and tax payments during the base 
period. The base period in the case of all agricultural commodities except tobacco and potatoes 
shall be the pre-war period, August 1909-July 1914. In the case of tobacco and potatoes, the base 
period shall be the postwar period, August 1919-July 1929. 

“(2) To protect the interest of the consumer by (a) approaching the level of prices which it is 
declared to be the policy of Congress to establish in subsection (1) of this section by gradual cor- 
rection of the current level at as rapid a rate as the Secretary of Agriculture deems to be in the 
public interest and feasible in view of the current consumptive demand in domestic and foreign 
markets, (b) authorizing no action under this title which has for its purpose the maintenance of 
prices to farmers above the level which it is declared to be the policy of Congress to establish in 
subsection (1) of this section.” 

“Sec, 8a(5) Any person willfully exceeding any quota or allotment fixed for him under this 
title by the Secretary of Agriculture, and any other person knowingly participating, or aiding, in 
the exceeding of said quota or allotment, shall forfeit to the United States a sum equal to three 
times the current market value of such excess, which forfeiture shall be recoverable in a civil 
suit brought in the name of the United States. 

(6) The several district courts of the United States are hereby vested with jurisdiction 
specifically to enforce, and to prevent and restrain any person from violating any order, regulation, 
or agreement, heretofore or hereafter made or issued pursuant to this title, in any proceeding now 
pending or hereafter brought in said courts. 

(7) Upon the request of the Secretary of Agriculture, it shall be the duty of the several 
district attorneys of the United States, in their respective districts, under the directions of the At- 
torney General, to institute proceedings to enforce the remedies and to collect the forfeitures pro- 
vided for in, or pursuant to, this title. Whenever the Secretary, or such officer or employee of 
the Department of Agriculture as he may designate fer the purpose, has reason to believe that any 
handler has violated, or is violating, the provisions of any order or amendment thereto issued 
pursuant to this title, the Secretary shall have power tv institute an investigation and, after due 
notice to such handler, to conduct a hearing in order to determine the facts for the purpose of 
referring the matter to the Attorney General for appropriate action. 

(8) The remedies provided for in this section shall be in addition to, and not exclusively of, 
any of the remedies or penalties provided for elsewhere in this title or now or hereafter existing 
at law or in equity. 

“(9) The term ‘person’ as used in this title includes an individual, partnership, corporation, as- 
sociation, and any other business unit.” 

“Spc, 8c(3) Whenever the Secretary of Agriculture has reason to believe that the issuance of an 
order will tend to effectuate the declared policy of this title with respect to any commodity or 
product thereof specified in subsection (2) of this section, he shall give due notice of and an op- 
portunity for a hearing upon a proposed order. 

“(4) After such notice and opportunity for hearing, the Secretary of Agriculture shall issue an 
order if he finds, and sets forth in such order, upon the evidence introduced at such hearing (in 
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sale of milk by producers to handlers. It does not forbid sales at prices 
above the minimum. It contains an appropriate declaration of 













addition to such other findings as may be specifically required by this section) that the issuance 
of such order and all of the terms and conditions thereof will tend to effectuate the declared policy 
of this title with respect to such commodity. 

“(5) In the case of milk and its products, orders issued pursuant to this section shall contain 
- or more of the following terms and conditions, and (except as provided in subsection (7)) no 
others: 

“(A) Classifying milk in accordance with the form in which or the purpose for which it is used, 
and fixing, or providing a method for fixing, minimum prices for each such use classification which 
all handlers shall pay, and the time when payments shall be made, for milk purchased from 
producers or associations of producers. Such prices shall be uniform as to all handlers, subject 
only to adjustments for (1) volume, market, and production differentials customarily applied by 
the handlers subject to such order, (2) the grade or quality of the milk purchased, and (3) the 
locations at which delivery of such milk, or any use classification thereof, is made to such handlers. 

“(B) Providing: 

(i) for the payment to all producers and associations of producers delivering milk to the 
same handler of uniform prices for ell milk delivered by them: Provided, That, except in the 
case of orders covering milk products only, such provision is approved or favored by at least 
three-fourths of the producers who, during a representative period determined by the Secretary 
of Agriculture, have been engaged in the production for. market of milk covered in such order or 
by producers who, during such representative period, have produced at least three-fourths of the 
volume of such milk produced for market during such period; the approval required hereunder 
shall be separate and apart from any other approval or disapproval provided for by this section; 





















or 
(ii) for the payment to all producers and associations of producers delivering milk to all 
handlers of uniform prices for all milk so delivered, irrespective of the uses made of such milk 
by the individual handler to whom it is delivered; 
subject, in either case, only to adjustments for (a) volume,. market, and production differentials 
customarily applied by the handlers subject to such order “)) the grade or quality of the milk 
delivered, (c) the locations at which delivery of such milk..« made, and (d) a further adjustment, 
equitably to apportion the total value of the milk purchas «by any handler, or by all handlers, 
among producers and associations of producers, on the basiq of their marketings of milk during a 
representative period of time. ’ 

“(C) In order to accomplish the purposes set forth in paragraphs (A) and (B) of this sub- 
section (5), providing a method for making adjustments in payments, as among handlers (iclud- 
ing producers who are also handlers), to the end that the total sums paid by each handler shall 
equal the value of the milk purchased by him at the prices fixed in accordance with paragraph 


(A) hereof.” 














Among the provisions of subsection (7), referred to in Section 8c(5), is authorization for terms 
described as follows: 

“Spc, 8c(7) (D) Incidental to, and not inconsistent with, the terms and conditions specified in 
subsections (5), (6), and (7) and necessary to effectuate the other provisions of such order.” 

Sections 8c(8) and 8c(9) provide, with exceptions not here relevant that a marketing order must 
have the approval of the handlers of at least 50% of the volume of the commodity subject to the 
order unless the Secretary, with the approval of the President, determines that the proposed order 
is necessary to effectuate the declared policy of the Act and “is the only practical means of ad- 
vancing the interests of the producers of such commodity pursuant to the declared policy... .” 
Section 8c(9) (B). Whether the handlers agree or not, an order must be found to be “approved 
or favored” either by two-thirds of the producers in number or by volume of the commodity 
produced. Section 8c(19) authorizes the Secretary to hold a referendum to determine whether 


producers approve. 
“Spc. 8c(13)(B) No order issued under this title shall be applicable to any producer in his 


capacity as a producer.” 

“Spc. 8c(14) Any handler subject to an order under this section, or any officer, director, agent, 
or employee of such handler, who violates any provision of such order (other than a provision 
calling for payment of a pro rata share of expenses) shall, on conviction, be fined not less than 
$50 or more than $500 for each such violation, and each day during which such violatiom continues 
shall be deemed a separate violation: Provided, That if the court finds that a petition pursuant to 
subsection (15) of this section was filed and prosecuted by the defendant in good faith and not for 
delay, no penalty shall be imposed under this subsection for such violations as occurred between 
the date upon which the defendant's petition was filed with the Secretary, and the date upon 
which notice of the Secretary’s ruling thereon was given to the defendant in accordance With regule- 
tions prescribed pursuant to subsection (15).” 

“Suc. 8c(15) (A) Any handler subject to an order may file a written petition with the Secretary 
of. Agriculture, stating that any such order or any provision of any such order or any obliga- 
tion im) in connection therewith is not in accordance with law and praying for a modifica- 
tion thereof or to be exempted therefrom. He shall thereupon be given an opportunity for a hear- 
ing upon such petition, in accordance with regulations made by the Secretary of Agriculture, with 
the approval of the President. After such hearing, the Secretary shall make a ruling upon the 
prayer of such petition which shall be final, if in accordance with law. 

“(B) The District Courts of the United States (including the Supreme Court of the District 
of Columbia) in any district in which such handler is an inhabitant, or has his principal place of 
business, are hereby vested with jurisdiction in equity to review such ruling, provided a bill in 
equity for that purpose is filed within twenty days from the date of the entry of such ruling. 
Service of process in such proceedings may be had upon the Secretary by delivering to him a copy 
of the bill of complaint. If the court determines that such ruling is not in accordance with law, it 
shall remand such proceedings to the Secretary with directions either (1) to make such ruling as 
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policy,® and it provides that the Secretary of Agriculture shall hold 
a hearing when he has reason to believe that a marketing order would 
tend to effectuate the purposes of the Act.® If he finds that an order 
would be in accordance with the declared policy, he must then issue it.’ 
Sections 8c(5) and 8c(7) enumerate the provisions that the order may 
contain. Section 8c(5) (A) authorizes the Secretary to classify milk 
in accordance with the form or purpose of its use, and to fix minimum 
prices for each classification. These minima are the use value of the 
milk. This method of fixing prices was adopted because the economic 
-value of the milk depends upon the particular use made of it.’ It is 
apparent that serious inequities as among producers might arise if 
the prices each received depended upon the use the handler might 
happen to make of his milk; accordingly, Section 8c(5) (B) authorizes 
provision to be made for the payment to producers of a uniform price® 
for the milk delivered irrespective of the use to which the milk is put 
by the individual handler. Section 8c(5) (C) authorizes the Secretary 
to set up the necessary machinery to accomplish these purposes. 

By Order No. 4,'° the Secretary of Agriculture did fix minimum 
prices for each class of milk and required each handler in the Boston 
area to pay not less than those minima to producers, 7 C. F. R. 1941 
Supp., § 904.4, less specified deductions. § § 904.7(b), 904.8. In addi- 
tion, the order exercised the authority granted by the statute to require 
the use of a weighted average in reaching the uniform price to be 
paid producers, as described in the preceding paragraph. § § 904.7, 
904.8. 


the court shall determine to be in accordance with law, or (2) to take such further proceedings as, 
in its opinion, the law requires. The pendency of proceedings instituted pursuant to this sub- 
section (15) shall not impede, hinder, or delay the United States or the Secretary of Agriculture 
from obtaining relief pursuant to section 8a(6) of this title. Any proceedings brought pursuant to 
section 8a(6) of this title (except where brought by way of counterclaim in proceedings instituted 
pursuant to this subsection (15)) shall abate whenever a final decree has been rendered in proceed- 
ings between the same parties, and covering the same subject matter, instituted pursuant to this 
subsection (15).” 

5 Section 2, n. 4, supra. 

® Section 8c(3), n. 4, supra. 

7 Section 8c(4), n. 4, supra. 

8See United States v. Rock Royal Co-op., 307 U, S. 533, 549-50. 

® “Uniform price’? means weighted average of minimum prices. , 

10 The preamble to the order recites the holding of hearings and compliance with Section 8c(9) of 
the Act. Section 904.0 of the Order contains the Secretary’s findings and Section 904.1 the defini- 
tions of terms. E F . 

“Spc. 904.1(6) The term ‘handler’ means any person, irrespective of whether such person is a 
producer or an association of producers, wherever located or operating, who engages in such 
handling of milk, which is sold as milk or cream in the marketing area, as is in the current of 
interstate or foreign commerce, or which directly burdens, obstructs, or affects interstate or 
foreign commerce in milk and its products.” 3 

Section 904.2 enumerates the duties of the market administrator. Section 904.3 classifies milk 
into Class I milk and Class II milk according to its utilization. Generally speaking, Class I milk 
is that which is utilized for sale as milk containing from % of 1% to 16% butterfat or as 
chocolate or flavored milk, while Class II includes all other uses. 

Section 904.4 provides: ‘ 

“Spc, 904.4 Minimum Prices. (a) Class I prices to producers. Each handler shall pay pro- 
ducers, in the manner set forth in Sec. 904.8, for Class I milk delivered by them, not less than 


the following prices: 


(b) Class II prices. Each handler shall pay producers, in the manner set forth in Sec. 904.8 


» for 
” 


Class II milk delivered by them not less than the following prices per hundredweight: 
Section 904.5 provides for necessary informational reports by handlers, and Section 904.6 deals 
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with the application of the Order to exceptional types of handlers. Section 904.7, dealing with 
computation of the weighted average, read in its applicable portions as of July 28, 1941, as follows: 

“Spc. 904.7. DerrrMINATION oF UNiFoRM Prices To Propucers. (a) Computation of value of milk 
for each handler. For each delivery period the market administrator shall compute, .... the value 
of milk sold, distributed, or used by each handler . . . in the following manner: 

(1) Multiply the quantity of milk in each class by the price applicable pursuant to paragraphs 
(a), (b), and (c), of Sec, 904.4; and 

(2) Add together the resulting value of each class. 

“(b) Computation and announcement of uniform prices. The market administrator shall com- 
pute and announce the uniform prices per hundredweight of milk delivered during each delivery 
period in the following manner: 

“(1) Combine into one total the respective value of milk, computed pursuant to paragraph (a) of 
this section, for each handler from whom the market administrator has received at his office, prior 
to the 11th day after the end of such delivery period, the report for such delivery period and the 
payments required by Sec. 904.8(b)(3) and (g) and (h) for milk received during each delivery period 
since the effective date of the most recent amendment hereof ; 


“(4) Subtract the total amount to be paid to producers pursuant to Sec. 904.8(b)(2); 

(5) Subtract the total of payments required to be made for such delivery period pursuant to 
Sec. 904.9(b); 

(6) Divide by the total quantity of milk which is included in these computations 

“(7) Subtract not less than 4 cents nor more than 5 cents for the purpose of retaining a cesh 
balance in connection with the payments set forth in Sec. 904.8(b)(3); 


“(9) On the 12th day after the end of each delivery period, mail to all handlers and publicly 
announce (a) such of these computations as do not disclose information confidential pursuant to 
the act, (b) the blended price per hundredweight which 1s the result of these computations, 
(c) the names of the handlers whose milk is included in the computations, and (d) the Class II 
price.”” 

As of October 28, 1941, Subsection (5) was revoked and the subsections following it were 
renumbered, and the deduction theretofore required by it was effected by amending Subsection (7) 
(new Subsection (6)) to read as follows: 

(6) Subtract not less than 5% cents nor more than 6% cents for the purpose of retaining a cash 

balance in connection with the payments set forth in §$ 904.8(b)(3) and 909.9(b);’’ 


See n. 16, infra. 

Section 904.8 (a) and (b), dealing with the method of making payment, reads: 

“Sec, 904.8 Payments ror Mitk. (a) Advance payments. On or before the 10th day after the 
end of each delivery period, each handler shall make payment to producers for the approximate 
value of milk received during the first 15 days of such delivery period. In no event shall such 
advance payment be at a rate less than Class II price for such delivery. 

“(b) Final payments. On or before the 25th day after the end of each delivery period, cach 
handler shall make payment, subject to the butterfat differential set forth in paragraph (d) of 
this section, for the total value of milk received during such delivery period as required to be 
computed pursuant to Sec. 904.7(a), as follows: 

“(1) To each producer, except as set forth in subparagraph (2) of this paragraph at not less 
than the blended price per hundredweight, computed pursuant to Sec. 904.7(b), subject to the 
a set forth in paragraph (e) of this section, for the quantity of milk delivered by such 
producer ; 

“(2) To any producer, who did not regularly sell milk for a period of 30 days prior to February 
9, 1936, to a handler or to persons within the marketing area, at not less than the Class II price in 
effect for the plant at which such producer delivered milk, except that during the May, June, and 
September delivery periods the price pursuant to Sec. 904. 4(b)(3) shall apply, for all the milk 
delivered by such producer during the period beginning with the first regular delivery of such 
producer and continuing until the end of 2 full calendar months following the first day of the next 
succeeding calendar month; and 

“(3) To producers, through the market administrator, by paying to, on or before the 23rd day 
after the end of each delivery period, or receiving from the market administrator on or before the 
25th day after the end of each delivery period, as the case may be, the amount by which the pay- 
ments required to be made pursuant to subparagraphs (1) and (2) of this paragraph are less than or 
exceed the value of milk as required to be computed fcr such handler pursuant to Sec. 904.7(a), 
as shown in a statement rendered by the market administrator on or before the 20th day after 


the end of such delivery period.” 


Other clauses of Section 904.8 deal with price differentials not here pertinent. 

Section 904.9 authorizes the payments to cooperatives which are questioned here. Eligibility 
requirements are set out in § 904.9(a), which then provides: 

“(1) Any such cooperative association shall receive an amount computed at not more than the 
rate of 1% cents per hundredweight of milk marketed by it on behalf of its members in con- 
formity with the provision of this order, the value of which is determined pursuant to Sec. 
904.7(a), and with respect to which a handler has made payments as required by Sec. 904.8(b)(3) 
and Sec. 904.10: Provided, That the amount paid shall not exceed the amount which handlers are 
obligated to deduct from payments to members under subsection (e) hereof and are not used in 
paying patronage dividends or other payments to members with respect to milk delivered except 
in fulfilling the guarantee of payments to producers; and that in cases where two or. more asso- 
ciations participate in the marketing of the same milk, payment under this paragraph shall be 
available only to the association which the individul producer has made his exclusive agent in the 
marketing of such milk. 

“(2) Any such cooyerative association shall receive an amount computed at the rate of 5 cents 
per hundredweight on Class I milk received from producers at a plant operated under the 
exclusive control of member producers, which is sold to proprietary handlers. This amount shall not 
be received on milk sold to stores, to handlers, in which the cooperative has any ownership, 
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Under the Order, the handler does not make final settlement with 
the producer until the blended price '' has been set, although he must 
make a part payment on or before the tenth of each month. § 9048, 
But within eight days after the end of each calendar month—the so- 
called “delivery period,” § 904.1(9)—the handler must report his 
sales and deliveries, classified by use value, § 904.5, to a “market ad- 
ministrator.” § 904.1(8). On the basis of these reports, the administra- 
tor computes the blended price and announces it on the twelfth day 
following the end of the delivery period.’ § 904.7(b). On the twenty- 
fifth day, the handlers are required to pay the balance of the blended 
price so fixed to the producers. § 904.8(b). 

Were no administrative deductions necessary, the blended price 
per hundredweight of milk could readily be determined by dividing 
the total value of the milk used in the marketing area at the minimum 
prices for each classification by the number of hundredweight of raw 
milk used in the area.'? However, the Order requires several adjust- 
ments for purposes admittedly authorized by statute, so that the 
determination of the blended price as actually made is drawn from 
the total use value less a sum which the administrator is directed to 
retain to meet various incidental adjustments.'* In practice, each 
handler discharges his obligation to the producers of whom he bought 
milk by making two payments: one payment, the blended price, is 
apportioned from the values at the minimum price for the respective 
classes less administrative deductions and is made to the producer 
himself ;!* the other payment is equal to these deductions and is made, 
in the language of the Order, “to the producer, through the market 
administrator,” in order to enable the administrator to cover the differ- 
entials and deductions in question.* It is the contention of the 
or to a handler with which the cooperative has such sales arrangements that its milk not sold as 


Class I milk to such handler is not available for sale as Class I milk to other handlers.” 

Section 904.9(b) contains the direction for payment out of the cash balance created by § 904.7(b) 
(6), as amended, supra. 

Section 904.9: ; 

“(b) ParmMent To Quairieo Cooperative Associations. The market administrator shall, upon claim 
submitted in form as prescribed by him, make payments authorized under paragraph (a), or issue 
credit therefor out of the cash balance credited pursuant to Sec. 904.7(b)(5), on or before the 25th 
day after the end of each delivery period, subject to verification of the receipts and other items 
on which the amount of such payment is based.”’ i ; 

The deductions from payments by handlers to cooperative member producers, referred to in 
Section 904.9(a)(1), quoted supra, are authorized by § 904.9(e), as follows: 

“‘(e) Authorized member deductions. In the case of producers whose milk is received at a plant 
not operated by a cooperative association of which such producers are members and which is 
receiving payments pursuant to this section, each handler shall make such deductions from the 
payments to be made to such producers pursuant to Sec. 904.8 as may be authorized by such pro- 
ducers and, on or before the 25th day after the end of each delivery period, pay over such deduc- 
tions to the association in whose favor such authorizations were made.” 

Section 904.10 requires each handler to pay to the market administrator not more than 2 cents 
per hundredweight of milk delivered to him in order to meet costs of administation. Section 904.11 
covers the effective time, suspension, or termination of the order. 

11 Blended price’ means the uniform price less administrative deductions. 

Cf. 7 C. F. R. 1941 Supp. §904.7(a). 

. F. R. 1941 Supp. §904.7(b). 
. F. R. 1941 Supp. §§904.7(b), 904.8(b)(1). ; 
47. F. R. 1941 Supp. §904.8(b)(3). The operations of the settlement fund are deseribed ia 


United States v. Rock Royal Co-op., 307 U. S. 533, 571. 
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petitioners that by § 904.7(b) (6)'* of the Order the Secretary has di- 
rected the administrator to deduct a sum for the purpose of meeting 
payments to cooperatives as required by § 904.9, and that the Act 
does not authorize the Secretary to include in his order provision for 
payments of that kind or for deductions to meet them. Apparently, 
this deduction for payments to cooperatives is the only deduction that 
is an unrecoverable charge against the producers. The other items 
deducted under § 904.7(b) are for a revolving fund or to meet differ- 
entials in price because of location, seasonal delivery, et cetera. 

These producer petitioners allege that they have delivered milk to 
handlers in the “Greater Boston,” Massachuetts, marketing area under 
the provisions of the Order. They state that they are not members 
of a cooperative association entitled under the Order to the contested 
payments and that, as producers, many of them voted against the chal- 
lenged amendment on the producers’ referendum under § § 8c(9) and 
8c(19) of the Act. These allegations are admitted by the defense upon 
which dismissal was based, namely, that the petition fails to state a 
claim upon which relief could be granted. From the preceding sum- 
mary of the theory and plan of the statutory regulation of minimum 
prices for milk affecting interstate commerce, it is clear that these pe- 
titioners have exercised the right granted them by the statute and 
Order to deliver their milk to “Greater Boston” handlers at the guaran- 
teed minimum prices fixed by the Secretary of Agriculture in the 
Order. Sec. 904.4. Upon accepting that delivery the handler was 
required by the Order to pay to these producers their minimum prices 
in the manner set forth in § 904.8. Simply stated, this section required 
the handler to pay directly to the producer the blended price as 
determined by the administrator and to pay to the producers through 
the administrator for use in meeting the deductions authorized by the 
order of the Secretary and approved by two-thirds of the producers, 
§ 8c(9) (b), the difference between the blended price and the minimum 
price. The Order directed the administrator to deduct from the funds 
coming into his hands from the producers’ sale price the payments 
to cooperatives. § 904.9. 

It is this deduction which the producers challenge as beyond the 
Secretary’s statutory power. The respondents answer that the peti- 
tioners have not such a legal interest in this expenditure or in the 
administrator’s settlement fund as entitles them to challenge the action 
of the Secretary in directing the disbursement. The Government says 
that as the producers pay nothing into the settlement fund and re- 
ceive nothing from it, they have no legally protected right which gives 





16 This section has superseded §904.7(b)(5) in effect at the time this suit was brought with refer- 


ence to the deduction in issue. 6 F. R. 5482. effective October 28. 1941. See n. 10. supra. 
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them standing to sue. There is, of course, no question but that the 
challenge deduction reduces pro tanto the amount actually received 
by the producers for their milk. 

By the statute and Order, the Secretary has required all area han- 
dlers dealing in the milk of other producers to pay minimum prices 
as just described. § § 904.1(6), 904.4; Act, §8c(14). The producer 
is not compelled by the Order to deliver (Act § 8c(13) (B)) but neither 
can he be required to market elsewhere and if he finds a dealer in the 
area who will buy his products, the producer by delivery of milk comes 
‘within the scope of the Act and the Order. The Order fixing the min- 
imum price obviously affects by direct Governmental action the pro- 
ducer’s business relations with handlers. Columbia System v. United 
States, 316 U.S. 407, 422. Cf. Chicago Junction Case, 264 U.S. 258, 267. 
The fact that the producer may sell to the handler for any price above 
the minimum is not of moment in determining whether or not the 
statute and Order secure to him a minimum price. Should the producer 
sell his milk to a handler at prices in excess of the minimum, the han- 
dler would neverthless be compelled to pay into the fund the same 
amount. The challenged deduction is a burden on every area sale. 
§ § 904.7(a),904.8(b). In substance petitioners’ allegation is that in 
effect the Order directed without statutory authority a deduction of a 
sum to pay the United States a sales tax on milk sold. The statute 
and Order create a right in the producer to avail himself of the pro- 
tection of a minimum price afforded by Governmental action. Such 
a right created by statute is mandatory in character and obviously 
capable of judicial enforcement.’*7 For example the Order could not 
bar any qualified producers in the milk shed from selling to area 
handlers. Like the instances just cited from railway labor cases, supra, 
n. 17, the petitioners here voluntarily bring themselves within the 
coverage of the Act. It cannot be fairly said that because producers 
may choose not to sell in the area, those who do choose to sell there 
necessarily must sell, without a right of challenge, in accordance with 
unlawful requirements of administrators. Upon purchase of his milk 
by a handler, the statute endows the producer with other rights, e. g., 
the right to be paid a minimum price. Order, § 904.4. 

The mere fact that Governmental action under legislation creates 
an opportunity to receive a minimum price does not settle the problem 
of whether or not the particular claim made here is enforceable by 
the District Court. The deduction for cooperatives may have detri- 


17 Texas & N. O. R. Co. v. Brotherhood of R. & S. S. Clerks, = U. S. 548, 568; Viseinios Ry. 
v, Federation, 300 U. S. 515, 545. General Committee v. M.-K.-T. R. Co., 320 U. S. 323, and 
Switchmen’s Union v. Mediation Board, 320 U. S. 297, do not look in the caietiaae direction. 
Both assume claims created by statute in the petitioners and deny a judicial remedy to those 
claims on the ground that ‘‘Congress . has foreclosed resort to the courts for enforcement 
of the claims asserted by the parties.’ 320 U. S. 300 and 327. 





t mh ay ee eS ee — on 


STARK ET AL. v. WICKARD 129 


Oct. Term, 1943 


mental effect on the price to producers and that detriment be damnum 
absque injuria..* It is only when a complainant possesses something 
more than a general interest in the proper execution of the laws that 
he is in a position to secure judicial intervention. His interest must 
rise to the dignity of an interest personal to him and not possessed by 
the people generally.'® Such a claim is of that character which con- 
stitutionally permits adjudication by courts under their general 
powers.”° 

We deem it clear that on the allegations of the complaint these pro- 
ducers have such a personal claim as justifies judicial consideration. 
It is much more definite and personal than the right of complainants 
to judicial consideration of their objections to regulations which this 
Court upheld in Columbia System v. United States, 316 U. S. 407. 
In the present case a reexamination of the preceding statement of facts 
and summary of the statute and Order will show that delivering 
producers are assured minimum prices for their milk. § 904.4. The 
Order directs the handler to pay that minimum as follows: 

A. By § 904.8(a) the handler is to make a preliminary part pay- 
ment of the blended price and later, § 904.8(b) (1) the handler makes 
the final payment to the producer of the blended price computed as 
the Order directs. It is clear that the Order compels the handler to 
pay not only the blended price, which is always less than the uniform 
minimum price, but the entire minimum price, because § 904.8(b) 
directs the handler’s payment of the entire minimum value as ascer- 
tained by § 904.7(a) (1) and (2). The blended price is reached by sub- 
tracting among other items the cooperative payment, here in question, 
from the minimum price. § 904.7 (b) (5). 

B. The balance of the minimum price, which the handler owes to 
the producer, he must pay “to the producer, through the market ad- 
ministrator” by payment into the settlement or equalization fund two 
days ahead of the final date for payment of the blended price. 
§ 904.8 (b) (3). This balance of the minimum purchase price is then 
partly used by the administrator to pay the cooperatives. § 904.9 (b). 
The handler is simply a conduit from the administrator who receives 
and distributes the minimum prices. The situation would be sub- 
stantially the same if an administrator received as trustee for the 


% United States v. Illinois Central R. Co., 244 U. S. 82, 87; United States v. Los Angeles & 
8. L. R. Co., 273 U. S. 299, 314-15; Alabama Power Co. v. Ickes, 302 U. S. 464, 478; Tennessee 
Power Co. v. T. V. A., 306 U. S. 118, 135; Perkins v. Lukens Steel Co., 310 U. S. 113, 125; 
Singer & Sons v. Union Pacific R. Co., 311 U. S. 295, 303. 

18 This distinction has long been recognized. Chief Justice Marshall phrased it in vivid language 
as early as Marbury v. Madison, 1 Cranch 137, 165-66, a fragment only of which follows: “But 
where a specific duty is assigned by law, and individual rights depend upon the performnce of 
that duty, it seems equally clear that the individual who considers himself injured, has a right 
to resort to the laws of his country for a remedy.” Perkins v. Lukens Steel Co., 310 U. S. 113, 125; 
Massachusetts v. Mellon, 262 U. S. 447, 488. 

> cr oo Co. v. Stimson, 223 U. S. 605, 619; School of Magnetic Healing v. MoAnnulty, 


187 U. S. 94, 110. 
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producers the purchase price of their milk, paid expenses incurred in 
the operation, and paid the balance to the producers. Under such 
circumstances we think the producers have legal standing to object 
to illegal provisions of the Order. 

However, even where a complainant possesses a claim to executive 
action beneficial to him, created by federal statute, it does not neces- 
sarily follow that actions of administrative officials, deemed by the 
owner of the right to place unlawful restrictions upon his claim, are 
cognizable in appropriate federal courts of first instance. When the 
-claims created are against itself, no remedy through the courts need 
be provided. United States v. Babcock, 250 U. S. 328, 331, and cases 
cited; Work v. Ribes, 267 U. S. 175, 181; Butte, A: & P. Ry. v. United 
States, 290 U. S. 127, 142, 143. To reach the dignity of a legal right 
in the strict sense, it must appear from the nature and character of 
the legislation that Congress intended to create a statutory privilege 
protected by judicial remedies. Under the unusual circumstances of 
the historical development of the Railway Labor Act, this Court has 
recently held that an administrative agency’s determination of a con- 
troversy between unions of employees as to which is the proper bar- 
gaining representative of certain employees is not justiciable in federal 
courts. General Committee v. M.-K.-T.-R. Co., 320 U. S. 323. Under 
the same Act it was held on the same date that the determination 
by the National Mediation Board of the participants in an election 
for representatives for collective bargaining likewse was not subject 
to judicial review. Switchmen’s Union v. Mediation Board, 320 U. S. 
297. This result was reached because of this Court’s view that juris- 
dictional disputes between unions were left by Congress to mediation 
rather than adjudication. 320 U. S. 302 and 337. That is to say, no 
personal right of employees, enforcible in the courts, was created in 
the particular instances under consideration. 320 U. 8. 337. But where 
rights of collective bargaining, created by the same Railway Labor 
Act, contained definite prohibitions of conduct or were mandatory in 
form, this Court enforced the rights judicially. 320 U. S. 330, 331. 
Cf. Texas & N. O. R. Co. v. Brotherhood of R. & S. S: Clerks, 281 
U. S. 548; Virginian Ry. v. Federation, 300 U. S. 515. 

It was pointed out in the Switchmen’s case that: 

“Tf the absence of jurisdiction of the federal courts meant a sacrifice or 
obliteration of a right which Congress had created, the inference would be 


strong that Congress intended the statutory provisions governing the general 
jurisdiction of those courts to control.” 320 U.S. at 300. 


The only opportunity these petitioners had to complain of the con- 
tested deduction was to appear at hearings and to vote for or against 
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the proposed order. Act, § 8c(3), 8c(9) and 8c(19); Order, preamble. 
So long as the provisions of the Order are within the statutory au- 
thority of the Secretary such hearings and balloting furnish adequate 
opportunity for protest. Morgan v. United States, 298 U. S. 468, 480. 
But where as here the issue is statutory power to make the deduction 
required by Order, § 904.9, under the authority of § 8c(7)(D) of the 
Act, a mere hearing or opportunity to vote cannot protect minority 
producers against unlawful exactions which might be voted upon them 
by majorities. It can hardly be said that opportunity to be heard 
on matters within the Secretary’s discretion would foreclose an attack 
on the inclusion in the Order of provisions entirely outside of the 
Secretary’s delegated powers. 

Without considering whether or not Congress could create such a 
definite personal statutory right in an individual against a fund 
handled by a Federal agency, as we have here, and yet limit its en- 
forceability to administrative determination, despite the existence of 
federal courts of general jurisdiction established under Article III 
of the Constitution, the Congressional grant of jurisdiction of this 
proceeding appears plain. There is no direct judicial review granted 
by this statute for these proceedings. The authority for a judicial 
examination of the validity of the Secretary’s action is found in the 
existence of courts and the intent of Congress- as deduced from the 
statutes and precedents as hereinafter considered. 

The Act bears on its face the intent to submit many questions arising 
under its administration to judicial review. § § 8a(6), 8¢(15) (A) 
and (B). It specifically states that the remedies specifically provided 
in § 8a are to be in addition to any remedies now existing at law or 
equity. § 8a(8). This Court has hertofore construed the Act to grant 
handlers judicial relief in addition to the statutory review specifically 
provided by § 8c(15). On complaint by the United States, the handler 
was permitted by way of defense to raise issues of a want of statutory 
authority to impose provisions on handlers which directly affect such 
handlers. United States v. Rock Royal Co-op., 307 U. 8.°533, 560-61. 
In the Rock Royal case the Government had contended that the han- 
dlers had no legal standing in the suit for enforcement to attack pro- 
visions of the order relating to handlers. While we upheld the conten- 
tion of the Government as to the lack of standing of handlers to object 
to the operation of the producer settlement fund on the ground that 
the handlers had no “financial interest” in that fund, we recognized 
the standing of a proprietary handler to question the alleged discrimi- 
nation shown in favor of the cooperative handlers. The producer 
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settlement fund is created to meet allowable deductions by the pay- 
ment of a part of the minimum price to producers through the market 
administrator. See note 15, supra. Rock Royal pointed out that han- 
dlers were without standing to question the use of the fund, because 
handlers had no financial interest in the fund or its use. It is because 
every dollar of deduction comes from the producer that he may chal- 
lenge the use of the fund. The petitioners’ complaint is not that their 
blended price is too low, but that the blended price has been reduced 
by a misapplication of money deducted from the producers’ minimum 
price. 

With this recognition by Congress of the applicability of judicial 
review in this field, it is not to be lightly assumed that the silence 
of the statute bars from the courts an otherwise justiciable issue, 
United States v. Griffin, 303 U. S. 226, 238; Shields v. Utah Idaho R. 
Co., 305 U. 8. 177, 182; cf. A. F. of L. v. Labor Board, 308 U. §, 401, 
404, 412. The ruling in Texas & Pac. Ry. v. Abilene Cotton Oil Co., 
204 U.S. 426, is not authority to the contrary. It was there held that 
the statute placed the power in the Interstate Commerce Commission 
to hear the complaint stated not in the state court where it was brought. 
The Commission award was then to be enforced in court. P. 438. 
Here, there is no forum, other than the ordinary courts, to hear this 
complaint. When, as we have previously concluded in this opinion, 
definite personal rights are created by federal statute, similar in kind 
to those customarily treated in courts of law,” the silence of Congress 
as to judicial review is, at any rate in the absence of an administra- 
tive remedy, not to be construed as a denial of authority to the ag- 
grieved person to seek appropriate relief in the federal courts in the 
exercise of their general jurisdiction. When Congress passes an Act 
empowering administrative agencies to carry on governmental activi- 
ties, the power of those agencies is circumscribed by the authority 
granted.2* .This permits the courts to participate in law enforcement 
entrusted to administrative bodies only to the extent necessary to 
protect justiciable individual rights against administrative action fairly 
beyond the granted powers. The responsibility of determining the 
limits of statutory grants of authority in such instances is a judicial 
function entrusted to the courts by Congress by the statutes establish- 
ing courts and marking their jurisdiction. Cf. United States v. Morgan, 
307 U. S. 183, 190-91. This is very far from assuming that the courts 

21 Tennessee Power Co, v. T. V. A., 306 U. S. 118, 137. 

22 Marbury v. Madison, 1 Cranch 137, 165; School of Magnetic Healing v. McAnnulty, 187 
U. S. 94, 109-10; Interstate Commerce Comm'n v. Union Pacific R. Co., 222 U. S. 541, 547; Inter- 
national Ry. Co. v. Davidson, 257 U. S. 506, 514; Morgan v. United States, 298 U. S. 468, 479; 


United States v. Carolina Freight Carriers Corp., 315 U. S. 475, 489; Commissioner v. Gooch 
Milling & Elevator Co., No. 53 this Term, decided December 6, 1943. 
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are charged more than administrators or legislators with the protection 
of the rights of the people. Congress and the Executive supervise the 
acts of administrative agents. The powers of departments, boards and 
administrative agencies are subject to expansion, contraction or aboli- 
tion at the will of the legislative and executive branches of the govern- 
ment. These branches have the resources and personnel to examine 
into the working of the various establishments to determine the neces- 
sary changes of function or management. But under Article III; Con- 
gress established courts to adjudicate cases and controversies as to 
claims of infringement. of individual rights whether by unlawful action 
of private persons or by the exertion of unauthorized administrative 
power. 

It is suggested that such a ruling puts the agency at the mercy of 
objectors, since any provisions of the Order may be attacked as un- 
authorized by each producer. To this objection there are adequate 
answers. The terms of the Order are largely matters of administrative 
discretion as to which there is no justiciable right or are clearly author- 
ized by a valid act. United States v. Rock Royal Co-op., 307 U. 8. 533. 
Technical details of the milk business are left to the Secretary and his 
aides. The expenses of litigation deter frivolous contentions. If numer- 
ous parallel cases are filed, the courts have ample authority to stay use- 
less litigation until the determination of a test case. Cf. Landis v. 
North American Co., 299 U. 8. 248. Should some provisions of an order 
be held to exceed the statutory power of the Secretary, it is well within 
the power of a court of equity to so mold a decree as to preserve in the 
public interest the operation of the portion of the order which is not 
attacked pending amendment. 

It hardly need be added that we have not considered the soundness 
of the allegations made by the petitioners in their complaint. The trial 
court is free to consider whether the statutory authority given the Sec- 
retary is a valid answer to the petitioners’ contention. We merely 
determine the petitioners have shown a right to a judicial examination 
cf their complaint. 

Reversed. 

Mr. Justice BLAck is of the view that the judgment should be affirmed 
for the reasons given in the opinion of the United States Court of Ap- 
peals for the District of Columbia. 


Mr. Justice Jackson took no part in the consideration or decision 


of this case. 
Mr. Justice FRANKFURTER, dissenting. 


The immediate issue before us is whether these plaintiffs, milk pro- 
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ducers, can in the circumstances of this case go to court to complain of 
an order by the Secretary of Agriculture fixing rates for the distribution 
of milk within the Greater Boston marketing area. The solution of that 
question depends, however, upon a proper approach toward such a 
scheme of legislation as that formulated by Congress in the Agricul- 
tural Marketing Agreement Act of 1937. 

Apart from legislation touching the revenue, the public domain, na- 
tional banks and patents, not until the Interstate Commerce Act of 
1887 did Congress begin to place economic enterprise-under systems of 
- administrative control. These regulatory schemes have varied in the 
range of control exercised by government; they have varied no less in 
the procedures by which the control was exercised. More particularly, 
these regimes of national authority over private enterprise reveal great 
diversity in the allotment of power by Congress as between courts and 
administrative agencies. Congress has not made uniform provisions in 
defining who may go to court, for what grievance, and under what cir- 
cumstances, in seeking relief from administrative determinations. Quite 
the contrary. In the successive enactments by which Congress has es- 
tablished administrative agencies as major instruments of regulation, 
there is the greatest contrariety in the extent to which, and the pro- 
cedures by which, different measures of control afford judicial review 
of administrative action. 

Except in those rare instances, as in a claim of citizenship in deporta- 
tion proceedings, when a judicial trial becomes a constitutional require- 
ment because of “The difference of security of judicial over administra- 
tive action,” Ng Fung Ho v. White, 259 U.S. 276, 285, whether judicial 
review is available at all, and, if so, who may invoke it, under what 
circumstances, in what manner, and to what end, are questions that de- 
pend for their answer upon the particular enactment under which judi- 
cial review is claimed. Recognition of the claim turns on the provisions 
dealing with judicial review in a particular statute and on the setting 
of such provisions in that statute as part of a scheme for accomplishing 
the purposes expressed by that statute. Apart from the text and texture 
of a particular law in relation to which judicial review is sought, “judi- 
cial review” is a mischievous abstraction. There is no such thing as a 
common law of judicial review in the federal courts. The procedural 
provisions in more than a score of these regulatory measures prove that 
the manner in which Congress has distributed’ responsibility for the en- 
forcement of its laws between courts and administrative agencies runs 
a gamut all the way from authorizing a judicial trial de novo of a claim 
determined by the administrative agency to denying all judicial review 
and making administrative action definitive. 
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Congress has not only devised different schemes of enforcement for 
different Acts. It has from time to time modified and restricted the 
scope of review under the same Act. Compare § 16 of the Act to Regu- 
late Commerce, February 4, 1887, c. 104, 24 Stat. 379, 384-385, with 
§ 13 of the Commerce Court Act, June 18, 1910, c. 309, 36 Stat. 539, 
554-5, and 49 U. S. C. § 16(12), and the latter with enforcement of 
reparation orders, 49 U. 8. C. § 16(2). Moreover the same statute, as is 
true of the Interstate Commerce Act, may make some orders not judi- 
cially reviewable for any purpose, see, e.g., United States v. Los Angeles 
R. R., 273 U.S. 299, or reviewable by some who are adversely affected 
and not by others, e. g., Singer & Sons v. Union Pacific Co., 311 U. S. 
295, 305-308. The oldest scheme of administrative control—our cus- 
toms revenue legislation—shows in its evolution all sorts of permuta- 
tions and combinations in using available administrative and judicial 
remedies. See, for instance, Elliott v. Swartwout, 10 Pet. 137; Cary v. 
Curtis, 3 How. 236; Murray’s Lessee et al. v. Hoboken Land and Im- 
provement Co., 18 How. 272; Hilton v. Merritt, 110 U.S. 97; for a gen- 
eral survey, see Freund, Administrative Powers over Persons and Prop- 
erty, §§ 260-62. And only the other day we found the implications of 
the Railway Labor Act (c. 347, 44 Stat. (part 2) 577, as amended, c. 
691, 48 Stat. 1185, 45 U. S. C. § 151 et seq.) to be such that courts could 
not even exercise the function of keeping the National Mediation Board 
within its statutory authority. Switchmen’s Union v. Board, 320 U. S. 
297. Were this list of illustrations extended and the various regulatory 
schemes thrown into a hotchpot, the result would be hopeless discord. 
And to do so would be to treat these legislative schemes as though they 
were part of a single body of law instead of each being a self-contained 
scheme. 

The divers roles played by judicial review in the administration of 
regulatory measures other than the Agricultural Marketing Act cannot 
tell us when and for whom judicial review of administrative action can 
be had under that Act. The fact that certain classes of individuals 
adversely affected by a ruling of the Interstate Commerce Commission 
can and other classes cannot obtain redress in court, does not tell us 
what classes may and what classes may not obtain judicial redress for 
action by the Secretary of Agriculture which affects these respective 
classes adversely. And to cite the Switchmen’s case, supra, in support 
of this case is to treat our decisions too lightly. In the numerous cases 
either granting or denying judicial review, grant or denial were reached 
not by applying some “natural law” of judicial review nor on the basis 
of some general body of doctrines for construing the diverse provisions 
of the great variety of federal regulatory statutes. Judicial review 










136 AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


Oct. Term, 1943 


when recognized—its scope and its incidence—was derived from the ma- 
terials furnished by the particular statute in regard to which the oppor- 
tunity for judicial review was asserted. This is the lesson to be drawn 
from the prior decisions of this Court on judicial review, and not any 
doctrinaire notions of general applicability to statutes based on different 
schemes of administration and conveying different purposes by Con- 
gress in the utilization of administrative and judicial remedies for the 
enforcement of law. However useful judicial review may be, it is for 
Congress and not for this Court to decide when it may be used—except 
- when the Constitution commands it. In this case there is no such com- 
mand. Common-law remedies withheld by Congress and unrelated to 
a new scheme for enforcing new rights and duties should not be en- 
grafted upon remedies which Congress saw fit to particularize. To do 
¢o impliedly denies to Congress the constitutional right of choice in the 
selection of remedies, and turns common-law remedies into constitu- 
tional necessities simply because they are old and familiar. 

When recently the-Agricultural Marketing Act was in litigation before 
us, we sustained its constitutionality and defined its scope in the light 
of its history, its purposes and its provisions. United States v. Rock 
Royal Co-op., 307 U. 8. 533. We held in that case that a milk handler 
cannot challenge in court such an order as the one which is now assailed. 
Again we must turn to the history, the purposes and the provisions of 
the Act to determine whether Congress gave the producer the right of 
judicial relief here sought. 

In 1931 and 1932, prices of manufactured dairy products reached the 
lowest level in twenty-five years. Because of their relatively weak 
bargaining position, milk producers suffered most seriously. See Mor- 
tenson, Milk Distribution as a Public Utility, p. 6; Black, The Dairy 
Industry and the AAA, c. III; State Milk and Dairy Legislation (U. S. 
Gov’t Printing Office, 1941) p. 3. Accordingly, Congress decided that 
the public interest in the handling of milk in interstate commerce could 
no longer be left to the haggling of a disorderly market, mitigated by 
inadequate organization within the industry. The Agricultural Adjust- 
ment Act of 1933 (c. 25, 48 Stat. 31) was the result. The “essential 
purpose” of the series of enactments thus initiated was to raise the 
producer’s prices. Sen. Rep. No. 1011, 74th Cong., 3d Sess., p. 3. The 
Act of 1933 was amended in 1935 (c. 641, 49 Stat. 750), and partially 
reenacted and amended by the Agricultural Marketing Agreement Act 
of 1937, with which we are here concerned. c. 296, 50 Stat. 246, c. 567, 
50 Stat. 563, 7 U.S. C. § 601 et seq. 

An elaborate enactment like this, devised by those who know the 
needs of the industry and drafted by legislative specialists, is to be 
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treated as an organism. Every part must be related to the scheme as 
a whole. The legislation is a self-contained code, and within it must 
be found whatever remedies Congress saw fit to afford. For the Act did 
not give new remedies for old rights. It created new rights and new 
duties, and precisely defined the remedies for the enforcement of duties 
and the vindication of rights. Of course the statute concerns the 
interests of producers, handlers and consumers. But it does not define 
or create any legal interest for the consumer, and it specifically pro- 
vides that. “No order issued under this title shall be applicable to any 
producer in his capacity as producer.” § 8c(13) (B). 

The statute as an entirety makes it clear that obligations are im- 
posed on handlers alone. Section 8c(5) (A) authorizes the Secretary to 
classify milk according to the form in which or the purpose for which 
it is used. Section 8c(5)(B) (ii) directs the Secretary to provide for 
the payment to producers of a uniform price “irrespective of the uses 
made of such milk by the individual handler to whom it is delivered.” 
This latter, known as the “blended price”, is computed under the Sec- 
retary’s Order No. 4 of July 28, 1941, by multiplying the use value of 
the milk by the total quantity, making specified deductions and addi- 
tions, and then dividing the resulting sum by the total quantity of the 
milk. § 904.7(b). A deduction for payments to cooperatives which 
enters into this computation is the object of petitioners’ attack. 

It is apparent that the minimum “blended price” which the producer 
receives may be different than the minimum “use value” fixed by the 
Secretary or his Administrator which the handler must pay. Thus 
§ 8c(5) (C) authorizes provision for necessary adjustments. The 
mechanics of these adjustments are described in the Secretary’s Order 
No. 4. In short, the handler who sells or uses his milk so that its value 
is more than the minimum “blended price” he pays the producer, must 
pay the excess to a settlement fund, and the handler who puts his milk 
to a lower value use than the minimum “blended price” he pays in turn 
receives the difference out of the fund. § 904.8(b). 

Violation of any order by a handler makes him subject to criminal 
proceedings. § 8c(14). Thus, while the Act and the Order may affect 
the interests of producers as well as those of handlers, legally they 
operate directly against handlers only. The corrective processes pro- 
vided by the Act reflect this situation. Section 8c(15) permits a 
handler to challenge an order before the Secretary, and if dissatisfied, 
he may bring suit in equity before a district court. Provision for judi- 
cial remedies for consumers and producers is significantly absent. Such 
omission is neither inadvertent nor surprising. It would be manifestly 
incongruous for an Act which specifically provides that no order shall 
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be directed at producers to give to producers the right to attack the 
validity of such an order in court. 

To create a judicial remedy for producers when the statute gave 
none is to dislocate the Congressional scheme of enforcement. For 
example, § 8c (15) (B) provides that the pendency of a proceeding for 
review instituted by a handler shall not impede or delay proceedings 
brought under § 8a(6) for compliance with an order. Because there is 
no provision for court review of an order on a producer’s position natu- 
rally there is no corresponding provision to guard against such inter- 
_ference with enforcement of an order. By giving producers the right 
to sue although Congress withheld that right, the suspension of a milk 
order pending disposition of a producer’s suit will now depend upon the 
discretion of trial judges. And technical details concerning the milk 
industry that were committed to the Secretary of Agriculture are now 
made subjects of litigation before ill-equipped courts. 

By denying them access to the courts Congress has not left pro- 
ducers to the mercy of the Secretary of Agriculture. Congress merely 
has devised means other than judicial for the effective expression of 
producers’ interests in the terms of an order. Before the Secretary may 
issue an order he is required to “give due notice of and an opportunity 
for a hearing upon a proposed order.” § 8c(3). At such a hearing all 
interested persons may submit relevant evidence, and the procedure 
makes adequate provision for notice to those who may be affected by 
an order. See Administrative Procedure and Practice in the Depart- 
ment of Agriculture under the Agricultural Marketing Agreement Act 
of 19387 (U. 8. Department of Agriculture, 1939) p. 11 et seq. Nor are 
these the only or the most effective means for safeguarding the pro- 
ducer’s interest. While an order may be issued despite the objection of 
handlers of more than 50% of the volume of the commodity covered by 
the order, no order may issue when not approved by at least two-thirds 
—either numerically or according to volume of production—of the pro- 
ducers. § 8c(9). 

The fact that Congress made specific provision for submission of 
some defined questions to judicial review would hardly appear to be an 
argument for inferring that judicial review even of broader scope is also 
open as to other questions for which Congress did not provide judicial 
review. The obvious conclusion called for is that as to such other ques- 
tions, judicial review was purposefully withheld. In the frame of this 
statute such an omission should not be treated as having no meaning, or 
rather as meaning that an omission is to be given the same effect as an 
inclusion. Nor does § 8a(8) referring to remedies “existing at law or in 
equity” touch our problem. That only adds to the remedies in § 8a(5)- 
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(7) for the enforcement of the Act. It in no way qualifies or expands 
the express provisions of the Statute in § 8c(15) for judicial review of 
such an order as the present—specification of the class of persons who 
are given the right to resort to courts and narrow limitation of the 
scope of judicial review. The remedy of review here sought by pro- 
ducers is by § 8c(15) explicitly restricted to handlers; and such review 
is not like that before the Court, a conventional suit in equity, but 
is a procedure for review of an adverse ruling in a price proceeding 
before the Secretary of Agriculture. It is a review of an administra- 
tive review, not an independent judicial determination. 

An elaborate process of implications should not be invented to eseape 
the plain meaning of § 8c(15), and to dislocate a carefully formulated 
scheme of enforcement. That is not the way to construe such legisla- 
tion, that is, if Chief Justice Taft was right in characterizing as “a con- 
spicuous instance of his [Chief Justice White’s] unusual and remarkable 
power and facility in statesmanlike interpretation of statute law,” 257 
U. S. xxv, the doctrine established in Texas & Pac. Ry. v. Abilene Cot- 
ton Oil Co., 204 U. S. 426, and more particularly the way in which § 22 
of the Act to Regulate Commerce was therein construed to effectuate 
the purposes of that Act. 204 U.S. at 446-447. 

The Court is thus adding to what Congress has written a provision 
for judicial relief of producers. And it sanctions such relief in a case 
in which petitioners have no standing to sue on any theory. The only 
effect of the deduction which is challenged by the producers is to fix a 
minimum price to which they are entitled perhaps lower than that which 
might otherwise have been determined. But the Act does not prevent 
their bargaining for a price higher than the minimum, and we are ad- 
vised by the Government of what is not denied by petitioners, that such 
arrangements are by no means unusual. This Court has held that a 
consumer has no standing to challenge a minimum price order like the 
one before us. City of Atlanta v. Ickes, 308 U. S. 517; cf. Sprunt 
& Son v. United States, 281 U.S. 249. Surely a producer who may bar- 
gain for prices above the minimum is in no better legal position than 
a consumer who urges that too high a minimum has been improperly 
fixed. The Commonwealth of Massachusetts which purchased milk for 
its public institutions valued at $105,232.97 in 1940, and $117,584.50 in 
1941, has hardly a less substantial interest in the minimum price than 
that of the petitioners. And yet Massachusetts has no standing to 
object to the minimum fixed by an order. 

The alleged lower minimum “blended price” is the sum and substance 
of petitioners’ complaint. If that gives them no standing to sue nothing 
does. An attack merely on the method by which the blended price was 
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reduced may present an interesting abstract question but furnishes no 
legal right to sue. The producers have nothing to do with the settle- 
ment fund. They receive the blended price in any event. Even assum- 
ing that the Administrator may have fixed a blended price in ways that 
may argue an inconsistency between what he has done and what Con- 
gress told him to do, any resulting disadvantage to a producer is wholly 
unrelated to the settlement fund. That fund is contributed by handlers 
and paid by handlers. If handlers may not attack payments to co- 
operatives, as this Court held in United States v. Rock Royal Co-op., 
-supra at 561, with all deference I am unable to see how producers can 
be in a better position to attack such payments. This suit was rightly 


dismissed. 


Stark et al v. WicKakrp,* 136 F. 2d 786. Decided June 14, 1943. 


United States District Court for the District of Columbia 
Standing of Milk Producer to Seek Court Review of Secretary’s Order 


Although the Agricultural Marketing Agreement Act of 1937 was passed for the 
benefit of milk producers they have no standing to sue on the ground that 
Secretary’s order providing for minimum prices was improper and that the 
order improperly provided for payment of funds in hands of milk market 
administrator to cooperative associations handling producers’ milk within 
prescribed area. 


Appeal from the District Court of the United States for the District 
of Columbia. 

Action for injunction by Delbert O. Stark and others against Claude 
R. Wickard, Secretary of Agriculture of the United States. From a 
judgment dismissing the action, plaintiffs appeal. 

Affirmed. 

Mr. Harry Polikoff, of New York City, with whom Mr. Walter J. 
Brobyn, of Washington, D. C., was on the brief, for appellants. 

Mr. John S. L. Yost, Special Assistant to the Attorney General, with 
whom Miss Margaret H. Brass, Special Attorney, Department of Jus- 
tice, of Washington, D. C., was on the brief, for appellee. 

Mr. Charles W. Wilson, of Washington, D. C., filed a brief as amicus 
curiae on behalf of the New England Milk Producers’ Association, urg- 
ing affirmance. 

Before Parker, Circuit Judge, sitting by designation, and Mruuer and 
Vinson, Associate Justices. 

Mutter, Associate Justice. 

Under the Agricultural Marketing Agreement Act of 1937,‘ the Sec- 


* Reversed by Supreme Court in Stark et al v. Wickard, ante, p. 121.—Ed. 
150 Stat. 246, § 8c, 7 U.S.C.A. § 608c. 
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retary of Agriculture issued an amended order,? Number 4, effective 
August 1, 1941, regulating the handling of milk in the Greater Boston 
marketing area. That order is the subject of dispute in this case. Sec- 
tion 904.7 of the Order requires the market administrator—who was ap- 
pointed by the Secretary, pursuant to the Act—to compute the value of 
milk sold, distributed, or used, by each handler of milk who is subject 
thereto, in accordance with the formula therein prescribed, and to an- 
nounce uniform prices per hundredweight of milk delivered during each 
delivery period. Section 904.4 of the Order establishes minimum prices 
for milk and requires handlers to pay to producers not less than those 
prices. Section 904.9 of the Order requires the market administrator 
to make certain payments * to cooperative associations of producers, 
which the Secretary may determine to be qualified to receive them, in 
accordance with the provisions of the Order.‘ 

Appellants, who were plaintiffs in the District Court, are producers of 
milk who sell to handlers in the Greater Boston area. These handlers, 
in turn, are subject to Order No. 4. Appellants are not members of 
a cooperative association; and many of them voted against adoption 
of Order No. 4, as amended, when it was submitted to a producers’ 
referendum. In their complaint appellants challenged the action of the 
Secretary in issuing Order No. 4. They contend that he was without 
legal authority to incorporate therein Sections 904.9 (a)-(d) and 
904.7(b) (5); that these sections are unlawful and void; and, par- 
ticularly, that the Secretary is without legal authority to make any 
qualifications of any cooperative association, as eligible for the pay- 
ments specified in the disputed sections of Order No. 4, or to certify any 
such association for that purpose. They sought an injunction to re- 
strain him from qualifying, or certifying the qualification of, any co- 


27 CFR 904-904.0; 6 Fed.Reg. 3762. 

$$904.9(b) “Payment to Qualified Co-operative Associations. The market administrator shall, 
upon claim submitted in form as prescribed by him, make payments authorized under paragraph 
(a), or issue credit therefor out of the cash balance credited pursuant to § 904.7 (b) (5), on or 
before the 25th day after the end of each delivery period, subject to verification of the receipts 
and other items on which the amount is based.” 

*§904.9(a) ‘Eligibility of Cooperative Associations. Upon application to the Secretary, any 
cooperative association duly organized under the laws of any State which he deterimnes, after 
appropriate inquiry or investigation, to be conforming to the provisions of such laws and of the 
Capper-Volstead Act, as amended, as to character of organization, voting requirements, dividend 
payments, dealing in products of non-members; to be operating as a responsible producer- 
controlled marketing association exercising full authority in the sale of the milk of its members; 
to be systematically checking the weights and tests of milk delivered by its members to plants 
other than those which may be operated by itself; to guarantee payments to its producers; to be 
maintaining, either individually or in collaboration with other qualified cvoperative associations, a 
competent staff for dealing with marketing problems and providing information to its members with 
whom close working relationships are constantly maintained; to be collaborating with other 
similar associations in activities incident to the maintenance and strengtheing of collective bargain- 
ing by producers and the operation of a plan of uniform pricing of milk to handlers; and to be 
complying with all provisions of this order applicable to such cooperative association, shall be 
entitled to receive payments in the amount and under the conditions herein specified from the date 
of qualification, as fixed by the Secretary, until it has been found by the Secretary after notice 
and opportunity for a hearing, that it has failed to continue to meet any condition or to maintain 
and exercise the authority or to perform any of the functions required by this section for the 


receipt or use of such payments,” 
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operative association of producers. They sought, also, a judgment 
declaring the provisions of Section 904.9(a)-(d) and of Section 904.7 (b) 
(5) to be unauthorized, illegal and void. The trial judge, relying upon 
the decision of this court in Wallace v. Ganley,® decided that appellants 
were without standing to challenge the validity of the Order; he held 
that appellants’ complaint failed to state a claim upon which relief 
could be granted, and dismissed the complaint. This appeal followed. 
The only question which we need decide is whether appellants have 
standing to seek review of the Secretary’s Order. We conclude that 
they have not. 

[1] The Supreme Court has classified the rights which may be the 
subject of vindication by an action such as the present: “* * * a legal 
right,—one of property, one arising out of contract, one protected 
against tortious invasion, or one founded on a statute which confers a 
privilege.” * Appellants do not specify, exactly, either in their com- 
plaint or in their brief, which of the four rights they claim theirs to be. 
In paragraph three of the complaint they allege that they produce milk 
und sell it to handlers. Without more, this would identify their rights 
as arising out of contract; and make applicable to them the language 
of Wallace v. Ganley: 7 The only legal rights of the appellees which 
appear in these cases arise under their contracts with the handlers or 
distributors of milk. * * * The only violation of rights which could be 
suffered or threatened would be by breach of contract. But in neither 
case do the appellees allege that a breach of contract has taken place; 
nor that the Dairies, who are—with them—parties to their several con- 
tracts, have threatened a breach of contract; nor that the threatened 
enforcement of the act and order by the Secretary will cause the Dairies 
to break their contracts; nor that the Dairies have notified them that 
as a result of the act and order the Dairies will pay them less than is 
provided by their contracts; nor even that the Dairies have notified 
them that they intend to comply with the order, much less that as a 
result they will not carry out the terms of their contracts.” 

But, appellants contend, they are not in exactly the same position 
as the producers in the Wallace case. There the constitutionality of 
the Act was challenged. Hence, as the producers placed no reliance 
upon the Act, they could claim none of its benefits. Consequently, the 

668 App.D.C. 235, 95 F.2d_ 364. 

© Tennessee Electric Power Co. v. T. A., 306 U. S. 118, 137, 138, 59 S.Ct. 366, 83 L.Ed. 
citing Ex parte =, 123 U.S. 443, 8 S. Ge. 164, 31 L.Ed. 216; City of Walla Walla v. — Walla 
Water Co., 172 U.S. 1, 19 S.Ct. 77, 43 L.Ed. 341; American School of segues Healing v. MoAn- 
nulty, 187 U.S. 04, 3 'sce 33, 47 L.Ed. 90; Ex parte Young, 209 U.S. 28 S.Ct. “fi, "52 LEA. 
14, 13 LAWNS, $39, 14 Ann.Cas, 704; Scully © Bird, 200°US, 481, 28 8.Ct. 897, ee L.Ed. 809: 
Philadelphia Co. v. Stimson, 223 U. S. 605, 32 S.Ct. 340, 56 L.Ed. 570: Lane v. Watts, 234 U.S. 525 
34 S.Ct. 956, 58 L.Ed. 1440; Traux v. Reicht, 239 U.S. 38, 36 S.Ct. 7, 60 L.Ed, 131, LRA. 1916D, 


545, pan ok 1917B, 283; Lipke v. er, 259 U.S. 557, 42 S.Ct. 549, 66 L.Ed. 106 
7 Wallace v. Ganley, 68 App.D.C. , 237, 95 F.2d 364, 366. 
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only rights which could have been reflected by their complaint arose, 
of necessity, from their contracts. In the present case, appellants as- 
sume the validity of the Act, and claim rights arising from it, namely, 
rights to receive the minimum prices therein provided for. Proceeding 
upon this assumption, they contend, first, that the formula prescribed 
by the Secretary, in his order for determining minimum prices, was im- 
proper; and, second, that they, as beneficiaries under the Act, are em- 
powered to challenge that order by means of the proceeding which they 
initiated in the present case. Presumably, therefore, appellants are 
assuming a right “founded on a statute which confers a privilege.” * 

[2, 3] Coming, then, to an examination of this assumption, and con- 
ceding its validity, solely for the purpose of argument, it will be noted 
that Congress made no provision in the Agricultural Marketing Agree- 
ment Act for review, upon the petition of milk producers, even in the 
capacity of “private Attorney Generals,” ® or as “King’s proctors,” to 
vindicate the public interest; *° as it has done in some of its enactments 
during recent years.’! Appellants recognize this fact and contend, as a 
consequence, that the only means which they have of asserting their 
rights is by a complaint for injunction, as they have done in the present 
case. They argue that “the equalization pool” belongs to the producers 
because it is derived from the sale of milk which they produce; hence, 
that “they must have standing to protect their own property”; that the 
handlers have no financial interest in the fund, and that the govern- 
ment has no proprietary or possessory rights therein. They conclude 
that “appellee’s agent is definitely in the position of an official trustee 
diverting a fund away from the statutory purpose for which the monies 
involved should have been paid,” namely, to them, as the producers to 
whom they contend it belongs; hence, that “the producers who own the 
fund can enjoin its dissipation.” Appellants emphasize, also, the injury 
which, they say, will result to them, unless the relief sought is granted. 
But it is not sufficient to show lack of remedy or injury, in order to chal- 
lenge administrative action, when vindication is sought of rights 
founded on a statute which confers a privilege, but fails to give a right 
of review.'2 The doctrine, which has been worked out by the Supreme 


8 Tennessee Electric Power Co. v. T. V. A., 306 U.S. 118, 137, 138, 59 7. 366, 369, 83 L.Ed. 543. 

® Associated Industries of New York State v. Ickes, 2 Cir., 134 F.2d 6 

10 See Edgerton, J., oot in Colorado Radio Corp. v. Federal Saciniibiaitins Commission, 
73 App.D.C. 225, 118 F.2d 24, 

11 See, generally, Mr. ames “Douglas, dissenting in Federal Communications Commission v. 
National Broadcasting Co., 63 S.Ct. 1035, 87 L.Ed. ——, decided May 17, 1943; Federal my oe 
tions Commission v. Sanders Bros. Radio Station, 309 U.S. 470, 477, 642, 60 S.Ct. 693, 84 Ed. 869, 
1037; Scripps-Howard Radio, Inc. v. Federal Communication Comm., 316 U.S. 4, 14, 15, 62-S.Ct. 
875, ‘86 L.Ed. 1229; Ama!gamated Utility Workers v. Consolidated Edison Co., 309 U.S. 261, 268, 
269, 60 S.Ct. 561, 84 L.Ed. 738; Federal Trade Comm. v. Klesner, 280 U.S. 19, 27, 50 S.Ct. 1, 74 
ao - 68 A.L.R. 838; Virginian Ry. v. System Federation, 300 U.S. 515, 552, 57 S.Ct. 592, 81 

19 Perkins v. Lukens Steel Co., 310 U.S. 113, 125, 60 S.Ct. 869, 84 L.Ed. 1108, 
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Court in a series of recent decisions, was summarized by Judge Frank, 
speaking for the Second Circuit, in the Associated Industries cases:** 
“In a suit in a federal court by a citizen against a government officer, 
complaining of alleged past or threatened future unlawful conduct by 
the defendant, there is no justiciable ‘controversy’, without which, un- 
der Article III, § 2 of the Constitution, the court has no jurisdiction, 
unless the citizen shows that such conduct or threatened conduct in- 
vades or will invade a private substantive legally protected interest of 
the plaintiff citizen; such invaded interest must be either of a ‘recog- 
nized’ character, at ‘common law’ or a substantive private legally pro- 
tected interest created by statute. In other words, unless the citizen 
first shows that, if the defendant were a private person having no offi- 
cial status, the particular defendant’s conduct or threatened conduct 
would give rise to a cause of action against him by that particular citi- 
zen, the court cannot consider whether the defendant officer’s conduct 
is or is not authorized by statute; for the statute comes into the case, 
if at all, only by way of a defense or of justification for acts of the 
defendant which would be unlawful as against the plaintiff unless the 
defendant had official authority, conferred upon him by the statute, to 
do those acts. Unless, then, the citizen first shows that some substan- 
tive private legally protected interest’ possessed by him has been in- 
vaded or is threatened with invasion by the defendant officer thus re- 
garded as a private person, the suit must fail for want of a justiciable 
controversy, it being then merely a request for a forbidden advisory 
opinion. That the plantiff shows financial loss on his part resulting 
from unlawful official conduct is not alone sufficient, for such a loss, 
absent any such invasion of the plaintiff’s private substantive legally 
protected interest, is damnum absque injuria. Thus, for instance, finan- 
cial loss resulting from increased lawful competition with a plaintiff, 
made possible solely by the defendant official’s unlawful action, is in- 
sufficient to create a justiciable controversy. More is required ‘than a 
common concern for obedience to law.’ ” 

[4, 5] United States v. Rock Royal Co-op. Inc.,'* and Thompson v. 
Deal,’® upon which appellants rely, do not support their contention. 
There is no reason to impress a trust upon the fund here involved. Ap- 
pellants are not in any real sense the equitable owners of the fund. The 
only right which they have with respect to it is that which they may 
assert against the handlers, under their contracts for sale and purchase 
of milk. In all other respects, their standing to sue is no different, and 


18 Assuciated Industries of New York State v. Ickes, 2 Cir., 134 F.2d 694, 700. And see author- 
ities there cited. 

14 307 U.S. 533, 59 S.Ct. 993, 43 L.Ed. 1446. 

% 67 App.D.C. 327, 92 F.2d 478. 
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no greater, than is that of citizens generally.'* True it is that the Agri- 
cultural Marketing Agreement Act was passed for the benefit of milk 
producers; but it was also passed for the benefit of milk consumers, 
handlers, and the public, generally. The fact that one person or group 
of persons may benefit, or were intended to benefit from its operation, 
does not confer upon them, without more, the power or privilege of 
directing the law’s administration. Here, unlike the Thompson case,"’ 
the suit is one in which the court is asked to interfere with the official 
discretion of a government officer. 

We conclude that the decision of the District Court was correct. 

Affirmed. 


Mr. Justice Vinson sat during the argument of this case; concurred 
in the result when it was considered in conference, but resigned from 
the Court before the opinion was prepared. 


18 See Perkins v. Lukens Steel Co., 310 U.S. 113, 125, 129, 60 S.Ct. 869, 84 L.Ed. 1108; Stearns v. 
Wood, 236 U.S. 75, 78, 35 S.Ct. 229, 59 L.Ed. 475; Fairchild v. Hughes, 258 U.S. 126, 129, 130, 
42 S.Ct. 274, 66 L.Ed. 499. 

767 App.D.C, 327, 332, 92 F.2d 478, 483. 
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AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 
AMENDMENT OF ORDER 


Interpretation beyond intra vires limits resulting as amendment 
having substantive effect on those regulated, held invalid 


_ Courts 


Administrative necessity serves as potent influence for upholding 
administrative conclusion by 


Datry AND Pouttry BRANCH 


Lack of power of, to issue “legislative regulations” 


DIscRETION 


Limitation of exercise of, by market administrator in administering 
Secretary’s order ; 


EvIDENCE 
‘Burden rests upon Handler,”’meaning of words as used in Secretary’s 


Consideration de novo of issue under Secretary’s order 

Evidence external of petitioner, such as “voucher’’ support, when not 
essential 

“Fair preponderance of evidence” test as provided in order 

Non-existence of, as based on words “burden to show” or requirement 
that market administrator verify reports “by audit of the handler’s 


Terms “selective classification” and “burden of showing classification”’ 
or “proof of use” as mutually exclusive 


LEGISLATIVE REGULATIONS 
Lack of power of Dairy and Poultry Branch and market administrator 


MarKET ADMINISTRATOR 


Lack of power of, to issue legislative regulations 
Limitation of discretion of, in administering Secretary’s order 
Nature of powers of 


OrvER No. 27 (NEw York) 
Classification of Milk 
Where petitioner reported the milk shipped from its plant in State 
Hill, New York, to Hershey Creamery Company, Harrisburg, 
Pennsylvania, as Class III-C, and the market administrator 
prorated the Golden Guernsey milk received by petitioner and 
not sold under the label “Golden Guernsey”’ among the uses of 
milk at the petitioner’s plant, as a result of which he reclassified 
into Class I a portion of the milk shipped to Hershey Creamery 
Company, and made an assessment against the petitioner for 
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A.D. 
Orper No. 27 (New York)—Continued No. Page 


Classification of Milk—Continued 
$4,526.63 which sum it paid under protest, it is held that 
petitioner is entitled to a refund or credit of this amount on 
the ground that the evidence in this proceeding shows peti- 
tioner met the requirements of the order by a preponderance 
of the evidence whether the words “‘. . . the burden rests upon 
the handler . . . to show that (milk) . . . should not be classified 
as Class I milk .. .”” mean “preponderance of the evidence” 
or simply the duty of bringing forward evidence; and it is 
further held: 
(1) The order as written does not permit the administrator to 
refuse acceptance of petitioner’s report merely because from 
the nature of the transaction there was no supporting evidence 
external to petitioner or because the market administrator was 
unable to attain a metaphysical certitude of the correctness 
of the report as to Class III-C milk; (2) the market adminis- 
trator—an officer operating on a sub-administrative level—is 
not invested with the same discretion accorded in judicial 
proceedings; (3) since the record clearly shows that the market 
administrator was convinced that no proof that petitioner 
could offer would satisfy him, the controversy in issue is 
considered de novo; and (4) the question as to whether regard- 
less of proof the petitioner was entitled to selective classification 
is not essential for this decision as it is decided that the 
petitioner met the requirements of the order for establishing 
in Class III-C the milk shipped to Hershey Creamery Company 
Selective Classification 
Determination of question of, as not essential for present deci- 


PETITIONS 
Reargument granted 
Relief requested by petitioner granted 
Stay of Order granted 


SELECTIVE CLASSIFICATION 
Meaning of term 


SraTuTes 
Interpretation beyond intra vires limits resulting as amendment 
having substantive effect on those regulated, held invalid 


SUPPLEMENTAL ORDER 
Correction of Error 
The word “unstirred” as appears from Findings of Fact 9, of 
order dated December 14, 1943, dismissing the petition being 
incorrect, accordingly, it should be deleted and replaced by the 
word “stirred”’ 
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Reargument 
Upon consideration of the petition filed by the Food Distribution 
Administration (now the Office of Distribution) for recon- 
sideration of order of January 7, 1944, and the answer thereto, 
request for reargument which shall contain answers to certain 
questions and shall follow specific instructions granted 


Stay of Order 
Pursuant to request of the Dairy and Poultry Branch, the order 
of January 7, 1944, granting relief requested by petitioners is 
stayed pending decision on the petition for reconsideration. .. . 


PACKERS AND STOCKYARDS ACT, 1921 


ConsENnT ORDER 
Commission Rates 
Pursuant to request of the respondents, the order of February 13, 
1943, temporarily suspending the provisions of orders hereto- 
fore entered in this docket prescribing maximum rates to be 
assessed by petitioners for buying and selling livestock on 
commission is extended to and including June 30, 1944, with 
the exception that quarterly reports are modified in certain 


respects, and it appears unnecessary, in this order to rule upon 
respondents’ request to eliminate certain rates provided in 
their Tariff No. 9, as the terms of the consent order do not 
require the assessment of such charges 


Unfair Practice 
Pursuant to admission of facts and consent by respondent and 
recommendation of the Office of Distribution, respondent is 
ordered to cease and desist from the unfair practice of attempt- 
ing by threats to discontinue his patronage or otherwise, to 
influence the weighing services furnished at posted stockyards 
named in Finding 1 


Violation of Act 
Upon consent of respondent, a market agency at a posted stock- 
yard, and recommendation of the Office of Distribution, the 
respondent is ordered to cease and desist from, (1) failing to 
report the true names of purchasers of consigned livestock, 
(2) selling consigned livestock to a purchaser in whom respond- 
ent has a pecuniary interest without fully disclosing such fact 
to the consignors, (3) failing to charge for its services in 
accordance with its filed tariff, and (4) disposing of records 
without written consent required by regulations under the act. 


DismissaL 
Failure to File Opening Statement of Facts 
The complainant having failed to file an opening statement of 
facts, the proceeding is therefore dismissed pursuant to the 
rules of practice under the act 
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DismissaL—Continued 
Request of Parties 
Complaint for reparation against respondent dismissed, without 
decision on merits, on the basis of the request of the parties 
that they may arbitrate their dispute, and on the ground that it 
appears doubtful that a satisfactory decision can be made on 
the data in record 


REGISTRATION 


Suspension of, unnecessary in view of respondent’s admission of 
violations of act and his consent to issuance of cease and desist order 


VIOLATION oF ACT 
Disposing of records without required written consent 
Failing to charge for services in accordance with tariff. . as 
Failing to report true names of purchasers of consigned livestock. . 
Selling consigned livestock to purchaser in whom respondent has 
pecuniary interest without disclosing such fact 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCEPTANCE 
Determination of question of, by return of carload of grapes as 
unessential for decision 
ConTRACTS 
Mutual Assent 
Mutual assent as to place of acceptance of produce essential for 
completion of 
DamMaGEs 
Measure of, based on resale of produce 
Nominal damages 
Awarding of, where resale of produce not properly made 
DrEravu_t 


Admission of facts alleged in complaint by 
Waiver of oral hearing on facts by 


EvIpENCE 


Facts failing to show— 
Existence of agency 


EXTENSION OF CREDIT 


Seller not under obligation to extend credit to buyer in absence of 
agreement to that effect 
LIcENSES 
Granting of 
License having been previously denied applicant because he 
had engaged in practices violative of the act, upon the evidence 
presented in this proceeding it is concluded that since the 
applicant has demonstrated his fitness to engage under the 
act in the business of a wholesale dealer in fresh fruits and 
vegetables, a license should be issued to him, and the order of 
May 31, 1938, denying such license is vacated 
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Orriciat Notice 


Custom in trade, where pool car involved, for shipper to draw draft 
for purchase price on broker 


REPARATION 
Failure to Account and Pay 
Where the evidence shows that the purchase of a shipment of 
peaches involved in this proceeding was not made by the 
respondent as a duly authorized agent of the Willie Fraden 
Produce Company, although the latter paid the truckage 
charges at the respondent’s request and placed them in storage 
in respondent’s name, which service cannot constitute such 
acts of control as would constitute an acceptance by the said 
company, it is held that the failure of the respondent to 
account for and pay to the complainant the purchase price of 
the commodity entitles the complainant to an award of repara- 
tion in full amount of the purchase price less credit from other 
transactions 
Failure to Pay 
Respondent’s acceptance of oranges delivered to it, and its 
failure to make full payment promptly in accordance with 
contract of purchase and sale entitle complainant to an award 
of reparation for full amount of the purchase price, plus freight 
and demurrage charges 
Rejection of shipment 
Where complainant sold and delivered oranges but respondent 
rejected them because of inability to pay, held, such rejection 
of the commodity is without reasonable cause, as in the 
absence of agreement to that effect seller is not under obliga- 
tion to extend credit to the buyer, and, therefore, complainant 
is entitled to reparation for its loss, the difference between the 
amount payable by the respondent under the contract and 
the net proceeds received from the resale of the commodity. . 
Where respondent purchased a part of a carload of grapes from 
complainant, inspected the shipment, and returned the carload 
to complainant claiming that the grapes were not “Fancy,” 
as represented, but at the time made no complaint that 
Symmonds rather than Blue Goose brand had been furnished, 
as a result of which rejection complainant resold the shipment, 
it is held that respondent’s rejection was without reasonable 
cause, and reparation should be awarded complainant in the 
amount of the difference between the original sale price and 
the net proceeds realized by complainant on resale of the grapes 571 114 
Where the evidence shows that the car of produce rejected by 
the buyer was diverted from Cleveland to Philadelphia and 
then to Boston for resale, and 12 days had elapsed, held the 
resale by the seller was not properly made, and since the seller 
did not sustain the burden of proving that the resale was 
properly made, it is held that the buyer is to pay the seller, as 
reparation, nominal damages of $1 
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REPARATION FOR— 
Purchase price plus freight and demurrage charges. . . 
Purchase price less credit from other transactions 
Rejection of shipment 


SuPpPLEMENTAL ORDER 
Modification of Prior Order 
Order of January 14, 1944, modified to provide for suspension 
of respondent’s license for 90 days instead of revocation, on 
the ground that respondent admitted the facts and have 
made reparation to the shippers listed in the complaint, and 
because under these circumstances the interests of proper 
enforcement of the act do not require the imposition of the 
drastic penalty of revocation 
Stay of Order 
Order of January 14, 1944, in this proceeding, revoking respond- 
ent’s license is hereby stayed pending decision on respondent’s 
petition for reconsideration of the said order 565 
Order of February 5, 1944, in this proceeding, awarding com- 
plainant nominal damages is hereby stayed pending decision 
on complainant’s petition for reconsideration of the said order. 569 
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VIOLATION OF ACT 


Failure to account for and pay purchase price 
Failure to pay— 

purchase price 
Rejection of shipment 





INDEX-DIGEST OF COURT DECISIONS 
FEBRUARY 1944 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


Index-Digest of 
Stark v. oo 


AGRICULTURAL MARKETING AGREEMENT ACT oF 1937 
Immediate objective of 


- Courts 
Constitutional Powers 
Article III of United States Constitution as source of courts’ power to 
adjudicate cases and controversies as to claims of infringement of 
individual rights by private persons or by exertion of unauthorized 
administrative power 
Judicial Review 
Authority for judicial examination of validity of Secretary’s action as 
founded in existence of courts and intent of Congress 
Mere silence of statute as not barring from courts otherwise justiciable 


Lreaau Ricut 
Rights subject to vindication by action against government officer as 
dependent upon nature and character of legislation 


MARKET ADMINISTRATOR 
Position of, relating to funds in his hands as that of trustee 


Orper No. 4 (GREATER Boston) 
Massachusetts 
Right of Producer to review of 

Upon review of judgment of the United States Court of Appeals for the 
District of Columbia which affirmed a judgment of the District Court 
of the United States for the District of Columbia denying producer's 
right to sue under the Agricultural Marketing Agreement Act of 
1937, the Supreme Court reversing the lower court held that milk 
producers who sell to handlers have a legal cause of action to obtain 
review of Secretary’s Order requiring payment of minimum statutory 
prices by handlers, and directing the milk market administrator to 
deduct from the funds coming into his hands from producers’ sale 
price the payments to cooperative associations handling producers’ 
milk within prescribed area 





INDEX-DIGEST OF COURT DECISIONS 


FEBRUARY 1944 


AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


Index-Digest of 
Stark v. Wickard * 
136 F. 2d 786 


Courts 
Judicial Review 
Mere benefits accruing from statute as not entitling one to review of 
administration of act 
Justiciable Controversy 
Essence of, as involving invasion of private substantive legally protected 
interest recognized at common law or created by statute 
Standing to Sue , 
Legal right as subject of vindication against government officer....... 


OrpER No. 4 (GREATER Boston) 
Massachusetts 
Right of Producer to review of 

Although the Agricultural Marketing Agreement Act of 1937 was passed 
for the benefit of milk producers they have no standing to sue on the 
ground that Secretary’s Order providing for minimum prices was 
improper and that the order improperly provided for payment of 
funds in hands of milk market administrator to cooperative associa- 
tions handling producers’ milk within prescribed area 


* Keversed by Supreme Court, ante, p. 121.—Ed. 
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